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Appellant, 


JOHN J. DEVINY, Public Printer, et al., 

Appellees 


BRIEF FOR APPELLANT 


Jurisdictional Statement 

The jurisdiction of the District Court is based upon Sec¬ 
tion S, Selective Training and Service Act of 1940, 54 St^t. 
S90, 50 U. S. C. A. App. 308, Sections 12 and 14, Veterans’ 
Preference Act of 1944, 5 U. S. C. A. 861 and 863 ; Section 
10, Administrative Procedure Act of 1946, 5 U. S. C. A- 
1009, District of Columbia Code, 1940 Edition, Title lpL, 
Sections 301 and 315, Rule 81 (b) Federal Rules of Civil 
Procedure (App. 1; para. 1, Amended Compl.). 
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This Court has appellate jurisdiction under Title 17, Sec¬ 
tion 101, District of Columbia Code, 1940 Edition, and Title 
28, U. S. C., Sections 1291 and 1294. 

Statement of Case 

This is an appeal from a final order of the United States 
District Court for the District of Columbia, whereby that 
Court sustained Appellees’ motion for summary judgment 
on the ground of lack of jurisdiction (App. 41). Appellees’ 
motion for summary judgment was directed to Appellant’s 
amended complaint; was filed before answer and was sup¬ 
ported by affidavits. 

The undisputed facts as they appear in Appellant’s 
amended complaint (App. 1-14) and Appellees’ affidavits in 
support of their motion for summary judgment (App. 11-16- 
32) are as follows: 

Appellant entered the service of the Government Printing 
Office on October 16, 1935. On January 15, 1943, he enlisted 
in the Military Service of the United States and was placed 
on military furlough from a position of the equivalent of 
grade CAF-7. 1 Appellant remained in the Military Serv¬ 
ice as a pilot in the Air Forces until his honorable discharge 
on January 23,1946. He returned to the Government Print¬ 
ing Office on April 15, 1946 (App. 2, Para. 4, Amended 
Complaint). 

During Appellant’s absence, on or about June 1, 1943, a 
reorganization took place in the Government Printing Office 
which resulted in the reallocation of certain positions, in¬ 
cluding the Appellant’s, to another organizational arrange¬ 
ment. Appellant contends his position and duties were in 
grade CAF-7 on January 15,1943, when he entered the Mili¬ 
tary Service and during his absence in the Service were 

1 Government Printing Office grades approximate but do not coincide 
with Classification Act (CAF) Grades. 
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reallocated in a reorganization to grade CAF-11, ^hich 
is a higher salary level. This, Appellee Deviny denies 
(App. 24, Para. 24, Appellee-Public Printer’s affidavit.) 
Upon leaving the Military Service Appellant timely ifiade 
application for restoration to a position of like seniority, 
status, and pay as held by him when he entered the Military 
Service considering the reorganization. In accordance jwith 
Section 8, Selective Training and Service Act of 194C|, 50 
U. S. C. A. App. 308 (A) and regulation published M^rch 
25, 1946, in the Federal Personnel Manual which provides, 

“Effect of reallocation during Veterans’ absence^—If 
the position held formerly by a returning veteran has 
been reallocated to a higher level without substantial 
change in duties and responsibilities, the veterah is 
entitled to all benefits of the reallocation” (App. 3, 
Para. 6, Amended Compl.) 

However, notwithstanding the law and regulations appel¬ 
lant was not restored to the higher level to which his posi¬ 
tion had been reallocated during his absence in the Military 
Service (App. 3, Para. 7, Amended Compl.); and solely (lue 
to appellant’s absence in Service he was entirely omitted 
from any consideration whatsoever in such reallocation jjmd 
upon his return to work was not given the benefits of sjicli 
reallocation occurring during his absence in the Service 
(App. 3, Para. 8, Amended Compl.) 

The title and grade to which Appellant was restored \( r as 
the beginning and lowest established in the reallocation yjnd 
thus he was restored to a lower position in the employment 
framework than the one held by him when he entered the 

l 

service. Persons entering the Office years after Appellant 
entered Military Service who were then doing a lower grajde 
of work than Appellant, are now working in the same offjce 
at a higher grade, in more advanced positions, have been 
granted greater seniority rights than Appellant, and ^re 
receiving higher salaries (App. 5, Para 8, Amended Compjl.) 
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At the time Appellant returned to the Government Print¬ 
ing Office upon the conclusion of his Military Service, there 
was only one position available for restoration in the grade 
CAF-11 to which Appellant contends his former position 
was reallocated during the reorganization occurring during 
his absence in service and this one position was occupied 
by an employee without military preference who entered 
this position while Appellant w’as absent, wdrich employee 
still holds this position (App. 4, Para. 8, Amended Compl.) 

Thereafter Appellant on different occasions vainly 
requested the Public Printer to make a decision on his claim 
for restoration pursuant to the reallocation of his prewar 
position (App. 4, Para. 8, Amended Compl.). On January 
21, 1947, he requested in writing from the Director of Per¬ 
sonnel, Government Printing Office, who was the duly 
authorized agent of Public Printer that “proper adjustment 
be made in title, grade and step as granted by the Selective 
Service Act and as interpreted in the Federal Personnel 
Manual, pages R. 6-15 and R. 6-16, paragraph ‘Effect of 
Reallocation During the Veteran’s Absence.’ ” 

Having received no answer from the Public Printer, on 
March 10, 1947, Appellant requested the Civil Service Com¬ 
mission to investigate and review the failure of the Public 
Printer to act upon Appellant’s application for proper 
restoration to his position as reallocated (App. 4, Para. 8 of 
Amended Compl.); and requested the definition of restora¬ 
tion of his rights in such manner as to give full effect to Sec¬ 
tion 8 of the Selective Training and Service Act, as author¬ 
ized by Executive Order 9830, which provides with respect 
to the Civil Service Commission, among other things, (Para¬ 
graph c): 

“The Commission shall also define the restoration 
rights of persons who left the Federal Service to enter 
the Armed Forces of the United States in such a man- 
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ner as to give full effect to Section 8 of tlie Selective 
Training and Service Act.” (Italics supplied.) 

i 

Thereafter, by a letter predated to February 28, 1947, 
but sent Appellant in an envelope postmarked Marcll^ 14, 
1947, the Public Printer, advised Appellant that his request 
of January 21, 1947, was “so unjustifiable that it is not 
worthy of serious consideration.”; and failed and neglected 
to consider Appellant’s claim that his duties had been reallo¬ 
cated during his absence in the Military Service. The ifub- 
lic Printer in this letter referred to Appellant’s request for 
restoration as a request for a “promotion”, and Appellant 
has never received the benefit of this reallocation or a proper 
restoration as required by law. (App. 5, Para. 8, Amended 
Compl.) 

Thereafter, the Appellees—Civil Service Commissioners, 
acting through administrative channels, held hearings on 
Appellant’s restoration and preference rights (App. 6, 
Para. 9, Amended Complaint) and concluded that Appel¬ 
lant’s restoration after April 15, 1946, to Estimator, was 
a “proper” restoration, when in truth and fact appellant 
was not “restored’’ to the position of “Estimator” because 
this job teas abolished June 1 , 1943 in the reorganization 
and reallocation during Appellant’s absence in Service. 
(App. 12, Para. 10, Amended Complaint.) The Appellee^— 
Civil Service Commissioners failed and refused to define 
Appellant’s restoration rights in such manner as to give 
full effect to Section 8 of the Selective Training and Service 
Act. (App. 7, Para. 10, Amended Complaint). Neither t|he 
Public Printer nor anyone representing him, nor the un¬ 
known persons who supplied unsworn ex parte evidence to 
the Civil Service Commission adverse to Appellant’s claim 
were present at these hearings, and Appellant was not 
afforded the opportunity of cross examination, as pre¬ 
scribed by Paragraph 22.9 and 22.10 of the Civil Service 
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Regulations (Part 22—Appeals of Preference eligibles 
under the Veterans Preference Act of 1944). Paragraph 
22.9 (c) of said regulations provides: 

“(c) How conducted. Hearings will be conducted 
by a representative of the Commission in an informal 
manner with an opportunity afforded for the introduc¬ 
tion of evidence, including testimony and statements 
by the appellant and his designated representative and 
witnesses and representatives of the employing agency 
and witnesses, and for the cross examination of wit¬ 
nesses :” (Italics supplied) 

The Appellees—Civil Service Commissioners made no 
formal findings on the hearings as required by its regula¬ 
tions, that is, an “analysis of the evidence, the reasons for 
the conclusions reached and a recommendation for action 
to be taken by the employing agency concerned” (App. 10, 
Para. 10, Amended Complaint) as required by the Federal 
Personnel Manual Zl-260 Para. 22.10 (a) and (b). Ap¬ 
pellee Commissioners, without notice to Appellant, contrary 
to Paragraph 22.9 (g) of the Civil Service Regulations 
(Part 22) providing 

“(g) Transcripts of hearing. Copies of transcripts 
of hearing will not be furnished.” 

furnished a copy of the transcript of the hearing to the 
Public Printer and made certain unknown requests or sug¬ 
gestions of him as a result of which he wrote an eleven page 
letter dated August 25, 1947, to some forty-four questions 
which had been arbitrarily selected by him or the other Ap¬ 
pellees from among questions asked at the hearing where 
the Public Printer declined to appear. Most of the answers 
made to the selected questions were erroneous but were 
considered and relied upon by the Appellees—Commis¬ 
sioners in reaching their erroneous decision. These answers 
were not under oath and this practice bordered on collusion 
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between Appellees for the purpose of adversely effecting 
Appellant’s legal rights. The decision of Appellees— 
Commissioners was not supported by any evidence pre¬ 
sented at the hearings. This was contrary to Civil Service 
Rules and Regulations Paragraph 22.9 (c) and (e), the 
latter regulation providing 

“(e) Testimony taken under oath; record of hear¬ 
ing; not open to public. The testimony at headings 
shall be under oath .” (Italics supplied) 

This action it is contended was illegal, arbitrary, capri¬ 
cious and constituted a denial of “due process of law” as 
guaranteed by the Federal Constitution. (App. 8, Par^i. 10, 
Amended Compl.) 

I 

I 

Statutes and Regulations Involved 

Section 8, Selective Training and Service Act of 1940, 54 
Stat. 890, 50 U. S. C. A. App. 308: 

“(b) In the case of any such person who, in o^der 
to perform such training and service, has left or leaves 
a position, other than a temporary position, in the 
employ of any employer and who (1) receives such cer¬ 
tificate, (2) is still qualified to perform the dutiejs of 
such position, and (3) makes application for reemploy¬ 
ment within forty days after he is relieved from such 
training and service— 

“(A) If such position was in the employ of the 
United States Government, its Territories or posses¬ 
sion, or the District of Columbia, such person shall 
be restored to such position or to a position of like 
seniority, status, and pay; * • # 

“(c) Any person who is restored to a positiorji in 
accordance with the provisions of paragraph (A) or 
(B) of subsection (b) shall be considered as haying 
been on furlough or leave of absence during his period 
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of training and service in the land or naval forces, shall 
be so restored without loss of seniority, shall be entitled 
to participate in insurance or other benefits offered by 
the employer pursuant to established rules and prac¬ 
tices relating to employees on furlough or leave of 
absence in effect with the employer at the time such 
person was inducted into such forces, and shall not be 
discharged from such position without cause within one 
year after such restoration.” 

Sections 12 and 14, Veterans Preference Act of 1944, 5 
U. S. C. A. 861, 863: 

ii 12. Reduction in personnel; considerations affect¬ 
ing release . In any reduction in personnel in any 
civilian service of any Federal agency, competing em¬ 
ployees shall be released in accordance with Civil 
Service Commission regulations which shall give due 
effect to tenure of employment, military preference, 
length of service, and efficiency ratings: Provided, That 
the length of time spent in active service in the armed 
forces of the United States of each such employee shall 
be credited in computing length of total service: Pro¬ 
vided further , That preference employees whose effi¬ 
ciency ratings are ‘good’ or better shall be retained in 
preference to all other competing employees and that 
preference employees whose efficiency ratings are below 
‘good’ shall be retained in preference to competing non¬ 
preference employees who have equal or lower efficiency 
ratings: And provided further, That when any or all 
of the functions of any agency are transferred to, or 
when any agency is replaced by, some other agency, or 
agencies, all preference employees in the function or 
functions transferred or in the agency which is replaced 
by some other agency shall first be transferred to the 
replacing agency, or agencies, for employment in posi¬ 
tions for which they are qualified, before such agency, 
or agencies, shall appoint additional employees from 
any other source for such positions.” 


“14. Discharge, suspension, etc., only for causae; 
reason in writing; advance notice; personal appear¬ 
ance; findings and recommendations. 

“No permanent or indefinite preference eligible, 
who has completed a probationary or trial period eJn- 
ployed in the civil service, or in any establishment, 
agency, bureau, administration, project, or department, 
hereinbefore referred to shall be discharged, sus¬ 
pended for more than thirty days, furloughed without 
pay, reduced in rank or compensation, or debarred for 
future appointment except for such cause as will pro¬ 
mote the efficiency of the service and for reasons given 
in writing, and the person whose discharge, suspension 
for more than thirty days, furlough without pay, or 
reduction in rank or compensation is sought shall haye 
at least thirty days’ advance written notice (except 
where there is reasonable cause to believe the employee 
to be guilty of a crime for which a sentence of im¬ 
prisonment can be imposed), stating any and all rea¬ 
sons, specifically and in detail, for any such proposed 
action; such preference eligible shall be allowed ja 
reasonable time for answering the same personally 
and in writing, and for furnishing affidavits in support 
of such answer, and shall have the right to appeal tjo 
the Civil Service Commission from an adverse de¬ 
cision of the administrative officer so acting, such ap¬ 
peal to be made in writing within a reasonable length 
of time after the date of receipt of notice of such ad¬ 
verse decision: Provided, That such preference eligi¬ 
ble shall have the right to make a personal appearance, 
or an appearance through a designated representative 
in accordance with such reasonable rules and regula¬ 
tions as may be issued by the Civil Service Commission; 
after investigation and consideration of tne evidence 
submitted, the Civil Service Commission shall submit 
its findings and recommendations to the proper ad¬ 
ministrative officer and shall send copies of the same 
to the appellant or to his designated representative 
and it shall be mandatory for such administrative 
officer to take such corrective action as the Commission 
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finally recommends: Provided further , That the Civil 
Service Commission may declare any such preference 
eligible who may have been dismissed or furloughed 
without pay to be eligible for the provisions of section 
15 of this title.” 

Section 10, Administrative Procedure Act, 60 Stat. 243, 
5 U. S. C. A. 1009: 

“Judicial review of agency action. 

“Except so far as (1) statutes preclude judicial 
review or (2) agency action is by law committed to 
agency discretion. 

“Rights of Review 

“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof. 

“Form and venue of proceedings 

“(b) The form of proceeding for judicial review 
shall be any special statutory review proceeding rele¬ 
vant to the subject matter in any court specified by 
statute or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for 
declaratory judgments or writs of prohibitory or 
mandatory injunction or habeas corpus) in any court 
of competent jurisdiction. Agency action shall be 
subject to judicial review in civil or criminal proceed¬ 
ings for judicial enforcement except to the extent that 
prior, adequate, and exclusive opportunity for such 
review is provided by law. 

“Acts reviewahle 

“(c) Every agency action made reviewable by sta¬ 
tute and every final agency action for which there is 
no other adequate remedy in any court shall be subject 
to judicial review. Any preliminary, procedural, or 
intermediate agency action or ruling not directly re- 
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viewable shall be subject to review upon the review 
of the final agency action. Except as otherwise ex¬ 
pressly required by statute, agency action otherwise 
final shall be final for the purposes of this subsection 
whether or not there has been presented or determined 
any application for a declaratory order, for any form 
of reconsideration, or (unless the agency otherwise 
requires by rule and provides that the action mean¬ 
while shall be inoperative) for an appeal to superior 
agency authority. 

i 

I 

“Relief pending review 

“ (d) Pending judicial review any agency is author¬ 
ized, where it finds that justice so requires, to postpone 
the effective date of any action taken by it. Upon sifch 
conditions as may be required and to the extent neces¬ 
sary to prevent irreparable injury, every reviewing 
court (including every court to which a case may be 
taken on appeal from or upon application for certiorari 
or other writ to a reviewing court) is authorized to 
issue all necessary and appropriate process to postpone 
the effective date of any agency action or to preserve 
status or rights pending conclusion of the review pro¬ 
ceedings. 

“Scope of review j 

“(e) So far as necessary to decision and where pre¬ 
sented the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applica¬ 
bility of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreason¬ 
ably delayed; and (B) hold unlawful and set aside 
agency action, findings and conclusions found to t^e 
(1) arbitrary, capricious, an abuse of discretion, Cr 
otherwise not in accordance with law; (2) contrary to 
constitutional right, power, privilege, or immunity; 
(3) in excess of statutory jurisdiction, authority, olr 
limitations, or short of statutory right; (4) without 
observance of procedure required by law; (5) unsu^- 
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ported by substantial evidence in any case subject to 
the requirements of sections 1006 and 1007 of this 
title or otherwise reviewed on the record of an agency 
hearing provided by statute; or (6) unwarranted by 
the facts to the extent that the facts are subject to 
trial de novo by the reviewing court. In making the 
foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the rule 
of prejudicial error.” 

Title 11, Section 301, D. C. Code, 1940 Edition provides: 

“The District Court of the United States for the 
District of Columbia shall have general jurisdiction in 
law and equity * * 

Title 11, Section 315, D. C. Code, 1940 Edition provides: 

“The said District Court of the United States for the 
District of Columbia may, in its appropriate special 
terms, issue writs of quo warranto, mandamus, prohibi¬ 
tion, scire facias, certiorari, injunction, prohibitory and 
mandatory, ne exeat, and all other writs known in 
common law and equity practice that may be necessary 
to the effective exercise of its jurisdiction.” 

Fifth Amendment, Constitution of the United States: 

“No persons shall be * * * deprived of life, liberty 
or property without due process of law * * 

Civil Service Regulations, R. 6-16, published in the Fed¬ 
eral Personnel Manual, March 25, 1946, provides: 

“Effect of Reallocation during Veteran’s Absence — 
If the position held formerly by a returning veteran has 
been reallocated to a higher level without substantial 
change in duties and responsibilities, the veteran is 
entitled to all benefits of the reallocation.” 
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Federal Personnel Manual Zl-260, Paragraph 22.H} (c) 
provides: 

“How conducted. Hearings will be conducted by a 
representative of the Commission in an informal plan¬ 
ner with an opportunity afforded for the introduction 
of evidence, including testimony, and statement^ by 
the appellant and his designated representative jand 
witnesses, • • * and for the cross examination of 
witnesses: # * # ” 

Paragraph 22.9 (e) provides: 

“Testimony taken under oath; Record of hearings; 
Not open to public. The testimony at hearings sha(l be 
under oath.” 

Paragraph 22.9 (g) provides: 

“Transcripts of Hearing . Copies of transcript^ of 
hearing will not be furnished.” 

Paragraph 22.10 (a) provides: 

Decision in the Commission “(a) By whom mtyde; 
contents. The decision on the appeal shall be made by 
the Chief Law Officer or the regional office, as appro¬ 
priate, in a formal finding, consisting of an analyses of 
the evidence, the reasons for the conclusions reached 
and a recommendation for action to be taken by the 
employing agency concerned: # * *” 

Paragraph 22.10 (b) provides: 

“Copy of decision furnished appellant and agencies; 
Appeal to commissioners. Copies of the analysis, con¬ 
clusions and recommendations shall be furnished to the 
employee agency and to the appellant or his designated 
representative * * 
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Paragraph 01.1 (b) provides: 

“Commission and Staff Activities, (b) The Com¬ 
missioners * • • act as a quasi-judicial body in # # # 
making final determination.” (Italics supplied) 

Presidential Letter dated February 26, 1944: 

“I am therefore designating the Civil Service 
Commission as the agency which is responsible for issu¬ 
ing, from time to time, as my representative, instruc¬ 
tions as to just what the Departments and Agencies 
shall do under specific sets of circumstances in granting 
reemployment rights to veterans. Discharging this re¬ 
sponsibility, it is my desire that the Civil Service Com¬ 
mission give full weight to the spirit and intent back 
of Section 8(A) of the Selective Training and Service 
Act. The Federal Government, as an employer, must 
act in a connection with these matters in such a manner 
as to leave no doubt in the minds of the citizens of this 
country of its intention to fully comply with the pro¬ 
mises made to the members of our armed services 
through the Selective Training and Service Act.” 
(Italics supplied) 

Executive Order No. 9830 dated May 1,1947: 

Paragraph 01.2 (c) “ # # # The Commission shall 
also define the restoration rights of persons who left the 
Federal service to enter the armed forces of the United 
States in such a manner as to give fidl effect to Section 
S of the Selective Training and Service Act.” (Italics 
supplied) 

Statement of Points 

1 . The District Court erred in holding this action -was a 
suit against the United States. 

2 . The District Court erred in not applying the provisions 
of the Selective Training and Service Act in this case. 
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3. The District Court erred in holding that the Veterans’ 
Preference Act of 1944 had no application to the fact^ in 
this case. 

i 

4. The District Court erred in holding that the Adminis¬ 
trative Procedure Act had no application to the facts in 
this case. 

5. The District Court erred in holding that it had no juris¬ 
diction to hear the merits of this case. 

6 . The District Court erred in holding that the jurisdic¬ 
tional amount of Three Thousand Dollars ($3,000.00) Ivas 
relevant. 

7. The District Court erred in granting Appellees’ motion 
for summary judgment and in dismissing Appellant’s 
amended complaint. 

8 . The District Court erred in denying Appellant’s motion 
for cross summary judgment. 

9. The District Court erred in denying Appellant’s 
motion to strike Appellees’ affidavits. 

Summary of Argument 

I. THIS IS NOT A SUIT AGAINST THE UNITED STATES pUT 
AGAINST OFFICIALS OF THE UNITED STATES WHO HAVE 
ACTED ILLEGALLY AND CONTRARY TO STATUTORY DIREC¬ 
TIVE. 

II. THE SELECTIVE TRAINING AND SERVICE ACT RELATING 
TO THE RESTORATION OF RETURNING VETERANS TO THEIR 
PREWAR FEDERAL JOBS WAS A MANDATORY DIRECTIVE TO 
THE APPELLEE, PUBLIC PRINTER, AND SHOULD BE EN¬ 
FORCED. 

III. THE VETERANS’ PREFERENCE ACT OF 1944 HAS APPLI¬ 
CATION TO THE FACTS IN THIS CASE SINCE: 

I 

(1) A REDUCTION OF FORCE WOULD HAVE BEEN NECES¬ 
SARY TO PROVIDE APPELLANT WITH THE RESTORA¬ 
TION RIGHTS GUARANTEED HIM BY THE SELEC¬ 
TIVE TRAINING AND SERVICE ACT, AND 
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(2) THE POSITION TO WHICH HE WAS RESTORED DOES 
NOT CARRY AS HIGH A RANK OR STATUS AS THE 
ONE APPELLANT OCCUPIED BEFORE GOING TO 
WAR. 


IV. THE ADMINISTRATIVE PROCEDURE ACT IS APPLICABLE 
HERE BECAUSE THE UNDENIED ALLEGATIONS SHOW THAT 
APPELLANT WAS DENIED THE BENEFITS OF THE VETERANS’ 
PREFERENCE ACT AND IS, THEREFORE, ENTITLED TO JUDI¬ 
CIAL REVIEW UNDER THIS ACT. 


V. THE ACTION OF THE DISTRICT COURT IN GRANTING 
APPELLEES’ MOTION FOR SUMMARY JUDGMENT AND IN DIS¬ 
MISSING APPELLANT’S AMENDED COMPLAINT WAS IM¬ 
PROPER, AS WAS ITS DENYING OF APPELLANT’S MOTION 
FOR SUMMARY JUDGMENT ON THE QUESTION OF JURISDIC¬ 
TION. THE DISTRICT COURT HAD JURISDICTION TO HEAR 
THE MERITS OF THIS CASE: 

(1) UNDER ITS POWER TO COMPEL BY MANDAMUS, THE 

EXERCISE OF A NONDISCRETIONARY STATUTORY 

DUTY BY A PUBLIC OFFICIAL. 

(2) UNDER THE ADMINISTRATIVE PROCEDURE ACT FOR 

FAILURE OF APPELLEES TO GIVE EFFECT TO THE 

VETERANS’ PREFERENCE ACT. 

(3) UNDER THE DUE PROCESS CLAUSE OF THE CONSTI¬ 

TUTION. 

VI. THE DISTRICT COURT’S REFUSAL TO STRIKE APPEL¬ 
LEES’ AFFIDAVITS IN SUPPORT OF THEIR MOTION FOR 
SUMMARY JUDGMENT VIOLATED RULE 56, FEDERAL RULES 
OF CIVIL PROCEDURE IN THAT SUCH AFFIDAVITS SET 
FORTH MATTERS INADMISSIBLE IN EVIDENCE AND RE¬ 
SULTED IN SERIOUS PREJUDICE TO APPELLANT, SUCH 
AFFIDAVITS BEING REPLETE WITH CONCLUSIONS, SELF- 
SERVING STATEMENTS, ARGUMENTATIVE, IRRELEVANT AND 
IMMATERIAL MATTERS. 

VII. THE THREE THOUSAND DOLLAR ($3,000.00) JURISDIC¬ 
TIONAL REQUIREMENT IS NOT ESSENTIAL 

(A) IN AN ORIGINAL MANDAMUS PROCEEDING; 

(B) IN A REVIEW OF AN ADMINISTRATIVE DECISION 

UNDER EITHER THE ADMINISTRATIVE PROCEDURE 

ACT OR THE VETERANS’ PREFERENCE ACT; 
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EVEN IF THE THREE THOUSAND DOLLAR ($3,000.00) 
JURISDICTIONAL AMOUNT WERE A PREREQUISITE TO SUIT, 
THE VALUE OF THE MATTER HERE IN CONTROVERSY EX¬ 
CEEDS THAT AMOUNT. 

VIII. THE CASES CITED BY THE TRIAL COURT IN ITS; OPIN¬ 
ION ARE DISTINGUISHABLE. 


THE THREE 


ARGUMENT 


I. This is not a suit against the United States but against 
officials of the United States who have acted illegally and 
contrary to statutory directive. 

The illegal actions of the Appellees are set forth ip. Ap¬ 
pellant’s amended complaint (App. 1-14) and are not denied. 
They were therefore entitled to full verity in the District 
Court’s consideration of Appellees’ motion for sumjmary 
judgment. These illegal actions consisted of the arbitrary 
and capricious conduct of these officials in refusing tq give 
effect to duly enacted laws of the United States. 

Under the Selective Service Act, Section 8, 50 U. S. fc. A., 
App. 308, the Appellee—Public Printer, was mandalorily 
directed to restore Appellant to the position he left whien he 
entered service “or to a position of like seniority, status, 
and pay” and he was further directed by the Regulations of 
the Civil Service Commission known as R. 6-16, that “if the 
position held formerly by a returning veteran has ibeen 
reallocated to a higher level without substantial change in 
duties and responsibilities, the veteran is entitled to all 
benefits of the reallocation.” 

From April, 1946 until March, 1947, Appellant attempted, 
without success, to secure from Appellee—Public Printer, 
a decision on his restoration claim. This Appellee not only 
refused to consider this claim but characterized it as a “ipro- 
motion” and as “so unjustifiable that it is not worthy of 
serious consideration” in a letter pre-dated to February 28, 
1947, and sent in an envelope postmarked March 14, ^947. 
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The posted date of the pre-dated letter was shortly after 
Appellant’s formal appeal of March 10, 1947 to the Appel¬ 
lee—Commissioners, who officially advised the Public 
Printer of Appellant’s appeal immediately upon receipt of 
same on March 10, 1947 and which advice was just before 
the pre-dated letter was mailed to the Appellant, and 
whereas, until the Public Printer was informed by the Com¬ 
missioners, the Public Printer had ignored Appellant’s 
request for an official decision concerning Appellant’s 
rights (App. 4, par. 8, Amended Compl.) 

Further, Appellee—Public Printer, refused and failed 
to appear at hearings involving Appellant’s rights under 
the Veterans’ Preference and Selective Service Acts (App. 
7, para. 9, Amended Complaint) which were conducted by 
the Civil Service Commission. This action had the effect 
of making the hearings of little or no effect in arriving at 
a just decision on the matters under consideration. 

The Appellees—Civil Service Commissioners have acted 
illegallv in that thev have failed to carry out their assigned 
duties under the Selective Service Act and regulations is¬ 
sued pursuant thereto in the following ways: 

(1) They have failed to “define the restoration rights” 
of Appellant “in such a manner as to give full effect to 
Section S of the Selective Training and Service Act.” This 
duty was created by Executive Order 9S30 which was issued 
by the President to implement the Selective Service Act and 
make it effective, in the following language: 

Paragraph 01.2 (c) “ * * * The Commission shall 
also define the restoration rights of persons who left 
the Federal service to enter the armed forces of the 
United States in such, a manner as to give full effect 
to Section 8 of the Selective Training and Service Act.” 

(2) Nowhere in the record of this case does it appear 
that the Civil Service Commissioners “defined the restora- 
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tion rights” of the Appellant, as required. The final deci¬ 
sion made by the Civil Service Commissioners was that 
Appellant’s restoration to the position of “Estimator” was 
in accordance with Section 8 of the Selective Service and 
Training Act. Actually, the admitted fact is that the posi¬ 
tion of “Estimator” had been abolished long before Appel¬ 
lant returned to the Government Printing Office from mili¬ 
tary service. How, then, could he have been restored, as 
the Civil Service Commissioners held, to the position of 
Estimator when that job was abolished vears before. 

(3) Appellees—Civil Service Commissioners, in their 
hearings on Appellant’s restoration claim gave full height 
to the unsworn and ex parte statements of Appellee^Pub- 
lic Printer, submitted in a collusive manner at the Commis¬ 
sioners request, whereas Civil Service Regulations pro¬ 
vided that testimony at such hearings was to be under oath. 

Paragraph 22.9 (e), Zl-260, Federal Personnel Manual 
provides: 

“The testimony at hearings shall be under oath.” 

(4) The Commissioners further violated their own regu¬ 
lations in providing Appellee—Public Printer, with a copy 
of the transcript of the hearing so that he could make an¬ 
swer without appearing at the hearing, thus denying Ap¬ 
pellant the opportunity to cross-examine as provided in 
the Regulations for such hearings. (Paragraph 22.<j) (c), 
Zl-260, Federal Personnel Manual.) 

(5) And, finally, Appellant was not furnished an analysis 
of the evidence as required by Civil Service Rules and Reg¬ 
ulations with respect to the hearings. (Para. 23.10, (a) 
and (b), Zl-260, Federal Personnel Manual) 

Under these uncontroverted facts it is clear that* Ap¬ 
pellees were not acting under statutory or other legal 
authority so that they are not in a position to use the 
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sovereign immunity of the United States to prevent judicial 
review of their conduct. Publicker Industries Inc. vs. An¬ 
derson, 6S F. Supp. 532; Domestic and Foreign Commerce 
vs. Littlejohn, 165 F. (2d) 235; Northern Pacific Railroad 
Co. vs. North Dakota, 250 U. S. 135; Philadelphia Co. vs. 
Stimson, 223 U. S. 605. In the latter case, the Supreme 
Court said: 

“The exemption of the United States from suit does 
not protect its officers from personal liability to per¬ 
sons whose rights of property they have wrongfully 
invaded. Little v. Barreme, 2 Crunch, 170, 2 L. Ed. 
243; United States v. Lee, 106 U. S. 196, 220, 221, 27 
L. Ed. 171, 181, 182, 1 Sup. Ct. Rep. 240; Belknap v. 
Schild, 161 U. S. 10, 18, 40 L. Ed. 599, 601, 16 Sup. 
Ct. Rep. 443; Tindal v. Wesley, 167 U. S. 204, 42 L. 
Ed. 137, 17 Sup. Ct. Rep. 770; Scranton v Wheeler, 
179, U. S. 141, 152, 45 L. Ed. 126, 133, 21 Sup. Ct. Rep. 
48. And in case of an injury threatened by his illegal 
action, the officer cannot claim immunity from injunc¬ 
tion process. The principle has frequently been ap¬ 
plied with respect to state officers seeking to enforce 
unconstitutional enactments. Osborn v. Bank of United 
States, 9 Wheat, 738, 843, S68, 6 L. Ed. 204, 229, 235; 
Davis v. Gray, 16 Wall. 203, 21 L. Ed. 447; Pennoyer 
v. McConnaughy, 140 U. S. 1, 10, 35 L. Ed. 363, 365, 
11 Sup. Ct. Rep. 699; Scott v. Donald, 165 U. S. 107, 
112, 41 L. Ed. 64S, 653, 17 Sup. Ct. Rep. 262; Smyth 
v. Ames, 169 U. S. 466, 42 L. Ed. 819, 18 Sup. Ct. Rep. 
418; Ex parte Young, 209 U. S. 123, 159, 160, 52 L. 
Ed. 714, 728, 729, 13, L. R. A. (N.S.) 932, 28 Sup. Ct. 
Rep. 441,14 A. & E. Ann. Cas. 764; Ludwig v. Western 
U. Teleg. Co., 216 U. S. 146, 54 L. Ed. 423, 30 Sup. 
Ct. Rep. 280; Herndon v. Chicago, R. I. & P. R. Co., 
218 U. S. 135, 155, 54 L. Ed. 970, 976, 30 Sup. Ct. Rep. 
633; Hopkins v. Clemson Agri. College, 221 U. S. 636, 
643-645, 55 L. Ed. 890, 894, 985, 35 L. R. A. (X.S.) 243, 
31 Sup. Ct. Rep. 654. And it is equally applicable to 
a Federal officer acting in excess of his authority or 
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under an authority not validly conferred. Noble v. 
Union River Logging R. Co. 147 U. S. 165, 17±, 172, 
37 L. Ed. 123, 125, 126, 13 Sup. Ct. Rep. 271; Ameri¬ 
can School v. Me Annuity, 187 U. S. 94, 47 L. hid. 90, 
23 Sup. Ct. Rep. 33.” | 


II. The Selective Training and Service Act Relating to 
the restoration of returning veterans to their prewar Federal 
jobs was a mandatory directive to the Appellee, Public 
Printer, and should be enforced. 

I 

The Selective Training and Service Act directed' that 
Federal employers restore returning veterans to thejsame 
job they held when they went to war. The language of 
the Act is clear and it does not permit of discretion dn the 
part of Federal employers. They must restore veterans 
to these jobs. The Supreme Court in Hilton vs. Sullivan, 
334 U. S. 322, said the Selective Service Act guaranteed 
this job, stating: 

“Section 8 (b)(A) imposed a mandatory and uncon¬ 
ditional reemployment obligation upon the Federal 
Government; in other words the section guaranteed 
that a returning veteran would get back his job with 
the Government.” (emphasis supplied.) 

And, the Supreme Court further said in the Hilton case 


that the obligation of the Federal Government to thy re¬ 


turning veteran was greater than was that of the private 


employer: 


“The command in section 8 (b) (A) that the Federal 
Government rehire its returning veteran employees 
contrasted sharply with the requirement in section 8 
(b) (B) that a private employer need not reemploy ^uch 
a veteran when ‘the employer’s circumstances havfe so 
changed as to make it impossible or unreasonably to 
do so’. This difference was noted by the Congressional 
sponsors of the 1940 Act, who thought that the Federal 


I 


I 
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Government should set an example to private industry 
by providing jobs for all returning veteran employees 
(emphasis supplied.) 

It seems abundantly clear that the Congress when it 
passed this legislation did not contemplate that the Courts 
would refuse judicial enforcement if administrative au¬ 
thorities failed to carry out its mandate. Such an occur¬ 
rence is unthinkable. The fact that no specific judicial en¬ 
forcement is provided in the Selective Training and Serv¬ 
ice Act against Federal employers has no significance be¬ 
cause Congress apparently was convinced that existing 
judicial authorities were sufficient to review any failure 
to give proper effect to the directives of the Act. And, we 
believe Congress was correct in this view. 

It has long been well settled that the United States 
District Court for the District of Columbia has original 
mandamus jurisdiction to compel the performance of a 
mandatory statutorv dutv not involving discretion. Title 
11, Sections 301 and 315 , D. C. Code 1940 ; U. S. ex. rel. 
Kansas City Southern Railway Co. vs. Interstate Commerce 
Commission 18 F. Supp. 94, affirmed 68 App. D. C. 396, 
98 F. 2d 268, Cert, denied 59 S. Ct. 86, 305 U. S. 625, 83 
L. Ed. 400. Haskins Bros. & Company vs. Morgenthau 66 
App. D. C. 178, 85 F. (2d) 677, Cert, denied 57 S. Ct. 118, 
299 U. S. 588, 81 L. Ed. 433. Ballou vs. Kemp, 68 App. D. 
C. 7, 92 F. (2d) 556. 

In a mandamus suit, against the President and Commis¬ 
sioners of the United States Civil Service Commission 
and the Secretary of War decided October 14,1930, Crawley 
vs. Hurley, et al. 58 Wash. Law Reporter 754, the Supreme 
Court of the District of Columbia granted a writ of man¬ 
damus in the case of a World War I veteran under Veterans 
Preference Rules of the Civil Service Commission au¬ 
thorized by law and required respondents to grant him 
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military preference in appointment to a job as “Printing 
Pressman—Cylinder”. Upon appeal, this Court in Ilurley 
et al vs. Crawley, 59 Wash. Law Reporter 613; 50 Fed. 
2nd 1010; 60 App. D. C. 245 affirmed, this Court stating, 

“Can the military authorities demand and obtain a 
wide and liberal construction of penal provision^, inci¬ 
dentally necessary to the execution of a great purpose, 
and, at the same time, a narrow and exclusive construc¬ 
tion of remedial provisions created by Congress and the 
President in tlieir mercy? 

“We think not.” 

As a result of this decision Crawley obtained a position in 
the Government Printing Office. 

Both that case and the instant case refer to the deploy¬ 
ment rights conferred by law to returning war veterans in 
the United States classified Civil Service. In that case 
there was under consideration the enforcement of aji Ex¬ 
ecutive Order and a Civil Service Rule granting disabled 
war veterans additional preference because of disability 
which this Court stated to be “remedial provisions created 
by Congress and the President.” In the instant case we 
also have similar remedial legislation. In that case, as in 
the instant case, the head of an executive department as 
well as the Commissioners of the United States Civil 
Service Commission ruled that the returning war veteran 
was not entitled to veterans’ preferential rights lawfully 
granted him. But this Court ordered them to grant him 
the veterans’ preference rights which he was seeking. The 
action of the Court below in the instant case w’as contrary 
to this previous ruling by this Court. The lower Court 
in holding here that the Veterans’ Preference Act; has 
no application apparently overlooks the general rule of 

l 

law that statutes, remedial in nature, are entitled !to a 

i 

liberal construction in favor of those entitled to the bene- 

i 
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fits of the statute. Mobley vs. Brown, 151 Okla. 167, 2 P. 
(2d) 1034, 83 ALE 1014. 

The view taken by the Court below defeats the manifest 
purpose and design of the statute. The interpretation 
should be one to advance and promote the remedy, so as 
to make the remedy a useful and effective one and give 
all parties aggrieved in all cases intended to be covered the 
benefit of the remedy. As was said by the United States 
Supreme Court in Hilton vs. Sullivan, 334 U. S. 322: 

“We have examined the legislative history of the 
Selective Training and Service Act of 1940 and find 
nothing whatever which faintly suggests that Congress 
intended its language to be less mandatory than im¬ 
plied by the words it used. * * * 

“We have previously pointed out that Congress in 
§8 (b) (A) imposed a mandatory and unconditional 
recmploment obligation upon the Federal Government; 
in other words the section guaranteed that a returning 
veteran would get back his job with the Government.” 
(Italics supplied.) 

The action of the Court below ignores the fact that the 
allegations in the complaint must, for the purpose of de¬ 
termining the Court’s jurisdiction, be accepted as true. 
Domestic and Foreign Commerce Corporation v. Littlejohn, 
165 F. 2d. 235; Dollar v. Land, 154 F. 2d 307, affirmed, 330 
U. S. 731; Franklin Township v. Tugwell, 85 F. 2d 208; 
Philadelphia Company v. Stimson, 223 U. S. 605, 56 L. Ed. 
570; Fleming v. Moberly Milk Products Co., 160 F. 2d 259. 

All the facts set forth in the Amended Complaint, (App. 
1,—) when considered in the light of this established rule 
clearly show jurisdiction in this Court both in the nature of 
mandamus and under the administrative Procedure Act, 
USC Title 5, Sec. 1001-1011, et. seq. 

Just as the Courts give a wide and liberal construction 
to the penal provisions of Section 11 of the Selective Service 
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Act regarding draft evasion etc. in order to effect its 
purpose so appellant contends this Court should not give 
a narrow construction to the remedial provisions of Sec¬ 
tion 8 of that Act. 

In Kephart vs. U. 8. 74 Fed. Supp. 578 the Court of 
Claims, in considering the rights of a returning veteran, 
said: 

“Under the Public Resolution as amended bv the 

•'j 

Selective Training and Service Act, a person who leaves 
a position in the employ of the United States Govern¬ 
ment, upon relief from military duty is to be restored 
to such position or to a position of like ‘seniority, 
status and pay’, and, when so restored, ‘shall be con¬ 
sidered as having been on furlough or leave of absence 
during his period of active military service’ and ‘s^iall 
be so restored without loss of seniority.’ Sec. 8 (d), 
Selective Training and Service Act, 54* Stat. 885, |>90. 

“(1) While plaintiff’s appeal was pending durjing 
his first tour of active military duty from October 1,940 
to October 1941, the duties formerly performed by pirn 
and other P-5 examiners were divided and the m^re 
complex cases were assigned to examiners holding posi¬ 
tions reallocated to grade P-6 classification. This,! of 
course, left the less complex cases to be handled by the 
P-5 examiners; thus to restore plaintiff to a P-5 posi¬ 
tion handling cases of less complexity than those he 
formerly handled would not constitute a restoration^ to 
a position of like seniority, status and pay. It might be 
said that to restore him as a P-6 Examiner would in 
a way be restoring him to a higher position than that 
which he left to enter the service but the division of 
work and the classification of the new positions for so|ne 
of the work was a natural evolution of the Interstate 
Commerce Commission and if plaintitf is not permitted 
to be restored to a position in which he would be en¬ 
gaged on cases with the same relative complexity as 
when he left, he is being placed at a disadvantage upon 
his return from the service, which would be a demotion 
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in every way concept in pay . The Acts of Congress 
were clearly designed to prevent any disadvantage from 
accruing to a soldier because of his military service. 
Of. Fishgold v. Sullivan Drvdock & Repair Corp., 328 
U. S. 275, 66 S. Ct. 1105, 90 L. Ed. 1230, 167 A. L. R. 
110. These acts contemplate a restoration to the same 
relative position the soldier enjoyed when he left for 
service. Freeman v. Gateway Baking Co., D. C., 68 F. 
Supp. 383. 

“It is true that the Interstate Commerce Commis¬ 
sion in their administrative discretion considered, plain¬ 
tiff with the other nine P-5 examiners for promotions 
to the P-6 positions and that they did not select plain¬ 
tiff. However, it must be emphasized that the Civil 
Service Commission determined that the duties being 
performed by plaintiff at the time he entered military 
service, were such as to be properly allocated to P-6. 
If this allocation were correct, the work of the P-5 ex¬ 
aminers after the division of the work was of a lower 
allocation and classification than that which the plain¬ 
tiff was performing when he entered the service. The 
law teas clearly intended to preclude restoration to 
work of a lower classification. 

“(2) It is held therefore that restoration of plain¬ 
tiff to a position of like seniority, status, and pay, on 
his return from the service in October 1941, required 
his restoration at the grade of P-6, from the date of 
the commencement of the pay period in which he entered 
the army. By such restoration the plaintiff can be given 
the rights intended by the various acts designed for the 
benefit of those who were required to enter the mili¬ 
tary service.” (Italics supplied.) 

The case of Keim v. United States, 177 U. S. 290, de¬ 
cided April 9, 1900, cited by the District Court in sup¬ 
port of its opinion, states: 

“7w the absence of specific provision to the contrary, 
the power of removal from office is incident to the 
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power of appointment. * * # Unless, therefore, 

there be some specific provision to the contrary ,j the 
action of the Secretary of Interior in removing the peti¬ 
tioner * * # is beyond review in the Coprts. 

• * • > i 

i 

In the instant case there is specific statutory provision to 
the contrary so that decision is not authority for the 1 ac¬ 
tion taken by the trial court in the instant case. 

In Borah v. Biddle, 141 F. (2d) 27S, this Court indi¬ 
cated that mandamus would be granted to restore a fed¬ 
eral employee to a position from which he was ousted by 
administrative officials without complying with a statu¬ 
tory directive. 

The courts will enforce acts granting rights to (em¬ 
ployed veterans of the United States although the stat¬ 
utes creating such rights are silent as to judicial review. 
Fisher, et al. v. Hacberle, 80 Fed. Supp. 652; Dismuke v. 
United States, 297 IT. S. 167, 80 L. Ed. 561. 

In the case of Farley v. United States, 92 F. (2d) 533 
(D. C. Court of Appeals), the question arose whether the 
plaintiff was entitled to a promotion under the statuses. 
The defendant, Postmaster General, asserted that [the 
Courts should not interfere with the administration of (the 
Post Office Department. The Court of Appeals said, at 
pages 537-538: 

# # If the Acts to which we have referred 

mean what we think they mean, and what we think 
they mean so clearly as to leave no room for dispijte, 
then petitioner advances by virtue of an Act of Con¬ 
gress wholly without regard to any discretion on the 
part of the Department, for it is given no power to 
suspend the operation of the automatic promotion 
statute. The question, therefore, is not, as counsel for 
the Government insist, that the effect of mandamus is 
to invest petitioner with an office in defiance of Re¬ 
spondent’s right to control the internal affairs of Ifiis 
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Department. It is not the writ which commands peti¬ 
tioner’s promotion to grade 5, but the Act of Congress, 
which neither the Postmaster General nor this Court 
is at liberty to ignore.” 

It is the statutes and Executive Orders hereinbefore re¬ 
ferred to that fixed the status of this Appellant, and his 
rights could not be destroyed by public officials any more 
than the Postmaster General could refuse to obey the 
provisions of a statute requiring a Federal employee to 
be promoted. 

III. The Veterans’ Preference Act of 1944 has application 
to the facts in this case since 

(1) A REDUCTION OF FORCE WOULD HAVE BEEN NECES¬ 

SARY TO PROVIDE APPELLANT WITH THE RESTORA¬ 
TION RIGHTS GUARANTEED HIM BY THE SELECTIVE 
TRAINING AND SERVICE ACT, AND 

(2) THE POSITION TO WHICH HE WAS RESTORED DOES 

NOT CARRY AS HIGH A RANK OR STATUS AS THE 
ONE APPELLANT OCCUPIED BEFORE GOING TO 
WAR. 

Section 12 of the Veterans’ Preference Act of 1944 re¬ 
quires that in a reduction in force employees will be re¬ 
leased in accordance with certain rules promulgated by 
the Civil Service Commission which would give effect, 
among other things, to the military preference of veterans. 

Section 14 of the same Act prohibits the reduction in 
rank of any preference eligible except under certain speci¬ 
fied conditions. 

The undisputed facts in this case clearly show that both 
of these provisions of the Veterans’ Preference Act of 
3944 are here involved. 

Section 12 is involved because there was only one posi¬ 
tion available of the grade in which Appellant was en¬ 
titled to restoration and this was occupied by a non¬ 
veteran (App. p. 11, para. 8, Amended Compl.). A reduc- 
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tion in force was therefore necessary and the Veteraijis’ 
Preference Act thereby became involved since this Act ^et 
the standards for determining the order of termination. 

The undisputed facts further reflect that Appellant’s 
restoration was in fact a reduction in rank since the posi¬ 
tion to which he was restored was of a relatively lo-vsjer 
rank in the reorganized framework than was the position 
he left to go to war in the old framework. To put it An¬ 
other w T ay, it might be stated, for purposes of demonstra¬ 
tion, that Appellant occupied the second position in rajik 
in the old division but that when the restoration occurred, 
he was restored to a position in an inferior rank although 
paid the same salary. This, it is submitted, is a redac¬ 
tion in rank and brings the Veterans’ Preference Act ii^to 
play. In Fishgold v. Sullivan Corp., 328 U. S. 275, the coujrt 
said: (page 286) 

“If within the statutory period, he is demoted, Ijis 
status, which the Act was designed to protect, has 
been alTected and the old employment relationship has 
been changed. He would then lose his old position ai^d 
acquire an inferior one.” 

There can be no doubt but that the intent of Congreks 
in the Selective Service Act was to put the returning 
veteran in exactly the same position he would have been 
in had he not gone to war. This is the only logical in¬ 
terpretation of the Act. Therefore, it follows that any a 
verse change in the veteran’s position after returning fro 
the w’ar would not be restoration to a position of like status 
as prescribed by law. 

Section 14 of the Veterans’ Preference Act forbids tlie 
reduction in rank of appellant, who was entitled to its pro¬ 
tection. As Appellant was given, upon returning from 
the war, a lower rank than the one he held when he left 
for the service, he was reduced in rank, although he wqs 
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entitled, under the Selective Service Act to a job of like 
status. The enforcement of this right can only he ac¬ 
complished by the application of the Veterans’ Preference 
Act. The decision of the Court below, therefore, in hold¬ 
ing that the Veterans’ Preference Act is not involved here, 
was clearly erroneous and contrary to law. 

IV. The Administrative Procedure Act is applicable here 
because the undenied allegations show that Appellant was 
denied the benefits of the Veterans’ Preference Act and is, 
therefore, entitled to judicial review under this Act. 

As related supra the Veterans’ Preference Act of 1944 
is involved by the undenied facts in this case. And, while 
that Act is silent as to judicial review of administrative 
actions taken or to be taken thereunder, it is clear that 
the Administrative Procedure Act provides for such a 
review. 

The Administrative Procedure Act provides for judicial 
review except where the statute involved specifically pre¬ 
cludes such review or where the agency action is by law 
committed to agency discretion. 

The Veterans’ Preference Act of 1944 does not preclude 
judicial review, nor does it commit to agency discretion 
the actions provided for therein. 

Furthermore, it would appear that the facts in this case 
are further within the purview of the Administrative Pro¬ 
cedure Act since there has been an exhaustion of adminis¬ 
trative remedies because the Appellant carried his appeal 
to the highest echelon of the Civil Service Commission. 

And, finally, the facts here bring this case within the pro¬ 
visions of the Administrative Procedure Act since sub¬ 
section (e) of Section 10 provides that the courts can: 

“ * * * hold unlawful and set aside agency ac¬ 
tion, findings, and conclusions found to be # • • 





in excess of statutory jurisdiction, authority, or limi¬ 
tations or short of statutory right; # * * ” 

This view seems to have been accepted by the Suprdme 
Court in a case reviewing regulations promulgated pur¬ 
suant to the Veterans’ Preference Act. Hilton v. Sulli¬ 
van, 334 U. S. 322. 

In Fischer v. Haeherle, 80 Fed. Supp. 652, the coprt 
said: 


“ # * # On the other hand, the Supreme Court has h^ld 
that the silence of Congress as to judicial review of 
orders of an administrative body is not necessarily 
to be construed as a denial of the power of federal 
courts to grant relief in the exercise of the general 
jurisdiction which Congress has conferred upon tli^m. 
The authority for judicial review may be found in the 
existence of courts and the intent of Congress as Re¬ 
duced from statutes and precedents. Stark v. Wickard, 
1944, 321 U. S. 2S8, 64 S. Ct. 559, 88 L. Ed. 733. Thdre 
the actions of the Secretary of Agriculture under the 
Agricultural Marketing Agreement Act of 1937, 50 
Stat. 246, were held subject to judicial examination, al¬ 
though the statute was silent as to judicial review. 

“There are analogous situations where claims che¬ 
ated by statutes which prescribe no appeal to the courts 
have been enforced against the Government. In Mig¬ 
uel v. McCarl, Comptroller General et al., 1934,291 U.js. 
442, 54 S. Ct. 465, 78 L. Ed. 901, the Comptroller 
General was enjoined from interfering with the pay¬ 
ment by the Government disbursing officer of elaiiins 
of the plaintiff for retired military pay and allow¬ 
ances ; and the disbursing officer was compelled to pjiv 
or cause to be paid to petitioner such retired pay and 
allowances as were due him. Likewise, in Dismnfce 
v. United States , 1936, 297 U. S. 167, 56 S. Ct. 400, ^0 
L. Ed. 561, it was held that an administrative decision 
rejecting, on a pure question of law, a claim for ah- 
nuitv under Sec. 8(a) of the Civil Service Retirement 
Act of 1933, 48 Stat. 283, 305, 5 U. S. C. A., § 692d, 
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now 5 U. S. C. A. § 736a, was reviewable by the District 
Court, although the Retirement Act was silent as to 
judicial review. The Supreme Court declared that 
the power of an administrative officer will not, in the 
absence of a plain command, be deemed to extend to 
the denial of a right which the statute creates (as 
opposed to a right the existence of which the statute 
authorizes the administrative officer to decide within 
his discretion) and to which the claimant is entitled. 

“Furthermore, although the Veterans Preference 
Act of 1944 is silent as to judicial review of agency 
action, the Administrative Procedure Act of 1946 pro¬ 
vides for such review. Act of June 11, 1946, 60 Stat. 
237, as amended, 5 U. S. C. A. §§ 1001-1011. 

“Sec. 2 of the Administrative Procedure Act defines 
‘agency’ as meaning ‘each authority (whether or not 
within or subject to review by another agency) of the 
Government of the United States other than Con¬ 
gress, the courts, or the governments of the posses¬ 
sions, Territories, or the District of Columbia.’ 5 
U. S. C. A. § 1001(a). 

“Sec. 10 of the Act provides for judicial review 
of agency action, except so far as (1) statutes preclude 
judicial review, or (2) agency action is by law com¬ 
mitted to agency discretion. The Veterans Preference 
Act of 1944 does not, by express words, preclude ju¬ 
dicial review; nor is the question of statutory con¬ 
struction one of administrative discretion. Subsec¬ 
tion (c) of Sec. 10 declares that ‘Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy in 
any court shall be subject to judicial review. Any 
preliminary, procedural, or intermediate agency action 
or ruling not directly reviewable shall be subject to 
review upon the review of the final agency action 
• • V 5 U. S. C. A. § 1009(c). 

“Subsection (e) of Section 10, in setting forth the 
scope of review, provides that the courts can ‘ * # * 

hold unlawful and set aside agency action, findings, 
and conclusions found to be # # * in excess of stat- 
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utory jurisdiction, authority, or limitations, or ^hort 
of statutory right.’ 5 U. S. C. A. § 1009(e). 

“ * # * It would seem, therefore, that there is au¬ 
thority for this court to exercise jurisdiction ih re¬ 
viewing administrative action taken under the Vet¬ 
erans Preference Act of 1944. This view is in accord 
with Hilton v. Sullivan, 1948,334 U. S. 322, 323,768 S. Ct. 
1020, for obviously in that case the court acted and ap¬ 
parently the right of judicial review was not raised.” 

V. The action of the District Court in granting Appellees’ 
motion for summary judgment and in dismissing Appellant’s 
amended complaint was improper, as was its denying of Ap¬ 
pellant’s motion for summary judgment on the question of 
jurisdiction. The District Court had jurisdiction to hear 
the merits of this case: 

I 

(1) UNDER ITS POWER TO COMPEL BY MANDAMUS, THE 

EXERCISE OF A NON-DISCRETIONARY STATUTORY 

DUTY BY A PUBLIC OFFICIAL. 

(2) UNDER THE ADMINISTRATIVE PROCEDURE ACT FOR 

FAILURE OF APPELLEES TO GIVE EFFECT TO THE 

VETERANS’ PREFERENCE ACT. 

(3) UNDER THE DUE PROCESS CLAUSE OF THE CONSTI¬ 

TUTION. 

I 

I 

The District Court here had adequate authority to ljear 
the merits of this case. 

(1) The direction of the Selective Training and Service 
Act that Federal employers restore returning veteran^ to 
their prewar jobs was a mandatory one and did not pro¬ 
vide for any discretion on the part of Federal employers. It 
was therefore a duty, the performance of which could be 
compelled by mandamus or other appropriate mandatory 
remedy. See II, supra, and also Stark v. Wickard, 321 U. S. 
288, 64 S. Ct. 559, 88 L. Ed. 733, and Dismuke v. United 
States, 297 U. S. 167, 56 S. Ct. 400, 80 L. Ed. 561. 
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now 5 U. S. C. A. § 736a, was reviewable by the District 
Court, although the Retirement Act was silent as to 
judicial review. The Supreme Court declared that 
the power of an administrative officer will not, in the 
absence of a plain command, be deemed to extend to 
the denial of a right which the statute creates (as 
opposed to a right the existence of which the statute 
authorizes the administrative officer to decide within 
his discretion) and to which the claimant is entitled. 

“Furthermore, although the Veterans Preference 
Act of 1944 is silent as to judicial review of agency 
action, the Administrative Procedure Act of 1946 pro¬ 
vides for such review. Act of June 11, 1946, 60 Stat. 
237, as amended, 5 U. S. C. A. §§ 1001-1011. 

“Sec. 2 of the Administrative Procedure Act defines 
‘agency’ as meaning ‘each authority (whether or not 
within or subject to review by another agency) of the 
Government of the United States other than Con¬ 
gress, the courts, or the governments of the posses¬ 
sions, Territories, or the District of Columbia.’ 5 
U. S. C. A. § 1001(a). 

“Sec. 10 of the Act provides for judicial review 
of agency action, except so far as (1) statutes preclude 
judicial review, or (2) agency action is by law com¬ 
mitted to agency discretion. The Veterans Preference 
Act of 1944 does not, by express words, preclude ju¬ 
dicial review; nor is the question of statutory con¬ 
struction one of administrative discretion. Subsec¬ 
tion (c) of Sec. 10 declares that ‘Every agency action 
made reviewable by statute and every final agency 
action for which there is no other adequate remedy in 
any court shall be subject to judicial review. Any 
preliminary, procedural, or intermediate agency action 
or ruling not directly reviewable shall be subject to 
review upon the review of the final agency action 
• • V 5 U. S. 0. A. § 1009(c). 

“Subsection (e) of Section 10, in setting forth the 
scope of review, provides that the courts can ‘ * * * 

hold unlawful and set aside agency action, findings, 
and conclusions found to be # * * in excess of stat- 
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utory jurisdiction, authority, or limitations, or short 
of statutory right.’ 5 U. S. C. A. § 1009(e). 

“* * # It would seem, therefore, that there is au¬ 
thority for this court to exercise jurisdiction ini re¬ 
viewing administrative action taken under the Vet¬ 
erans Preference Act of 1944. This view is in accord 
with Hilton v. Sullivan , 1948,334 U. S. 322, 323,768 S[. Ct. 
1020, for obviously in that case the court acted and! ap¬ 
parently the right of judicial review was not raised.” 


V. The action of the District Court in granting Appellees’ 
motion for summary judgment and in dismissing Appellant’s 
amended complaint was improper, as was its denying of Ap¬ 
pellant’s motion for summary judgment on the question of 
jurisdiction. The District Court had jurisdiction to hear 
the merits of this case: 

(1) UNDER ITS POWER TO COMPEL BY MANDAMUS, tHE 

EXERCISE OF A NON-DISCRETIONARY STATUTORY 

DUTY BY A PUBLIC OFFICIAL. 

(2) UNDER THE ADMINISTRATIVE PROCEDURE ACT FOR 

FAILURE OF APPELLEES TO GIVE EFFECT TO f'HE 

VETERANS’ PREFERENCE ACT. 

i 

(3) UNDER THE DUE PROCESS CLAUSE OF THE CONSTI¬ 

TUTION. 

The District Court here had adequate authority to hear 
the merits of this case. | 

(1) The direction of the Selective Training and Service 
Act that Federal employers restore returning veterans to 
their prewar jobs was a mandatory one and did not pro¬ 
vide for any discretion on the part of Federal employers. It 
was therefore a duty, the performance of which could be 
compelled by mandamus or other appropriate mandatory 
remedy. See II, supra, and also Stark v. Wickard, 321 U. S. 
288, 64 S. Ct. 559, 88 L. Ed. 733, and Dismuke v. Uniied 
States, 297 U. S. 167, 56 S. Ct. 400, 80 L. Ed. 561. 




34 


In the latter case, the Supreme Court declared that the 
power of an administrative officer would not be deemed to 
extend to the denial of a right created by a statute as op¬ 
posed to a right the existence of which the administrative 
officer was to decide within his discretion. 

(2) The Administrative Procedure Act also provided the 
District Court with jurisdiction since the facts in the instant 
case complied with all the prerequisites of that legislation. 
In failing to give effect to the provisions of the Veterans’ 
Preference Act as related, supra, the Appellant has suf¬ 
fered a “legal wrong because of . . . action” the judicial 
review^ of wiiich action w T as not specifically precluded or left 
to agency discretion by the Veterans’ Preference Act. 

Under the Administrative Procedure Act, Section 10(b) 
the form of proceeding for judicial review is very broad 
and could include action by mandatory injunction (or man¬ 
damus), declaratory judgment, or other appropriate pro¬ 
ceeding. 

(3) And finally, the District Court had jurisdiction to 
review the merits of this case under the due process clause 
of the Constitution because Appellant was not provided a 
fair hearing on the question of his restoration and prefer¬ 
ence rights. Morgan v. United States, 304 U. S. 1, 82 L. Ed. 
1129. 

As set forth in his amended complaint, Appellant’s fail¬ 
ure to secure a fair hearing has resulted from the following 
incidents, among others, wdiich are not denied: 

(a) Appellant w'as not given the right to confront and 
cross-examine witnesses in the hearings before the Civil 
Service Commission, and this right of cross examination is 
fundamental to a fair hearing. This is particularly true 
in hearings before administrative agencies. In Alford v. 
United States, 282 U. S. 686, 75 L. Ed. 624, the Supreme 


35 


Court, after stating that cross examination of a witness is a 
matter of right, goes on to say: (p. 628) 

I 

“Prejudice ensues from a denial of the opportunity 
to place the witness in his proper setting and put the 
weight of his testimony and his credibility to a| test, 
# * * To say that prejudice can be establishec| only 

by showing that the cross-examination, if pursued, 
would necessarily have brought out facts tending to 
discredit the testimony in chief, is to deny a substantial 
right and withdraw one of the safeguards essential to 
a fair trial.” 

See also 70 C. J. 779 et seq. 

(b) Appellee—Public Printer’s, failure to appear or pre¬ 
sent testimony at the hearing before the Civil Service pom- 
mission made this proceeding of extremely questionable 
validity in determining on an impartial basis, the true jfacts 
in the case, particularly since the Civil Service Commission 
ruled in favor of the defaulting party. And, it wa^ not 
sufficient to a fair hearing that the Commission conducted 
an ex parte investigation for the purpose of establishing 
Appellee—Public Printer’s side of the case. It was further 
improper to permit the Public Printer to have access t<j> the 
transcript of the hearing for the purpose of commenting 
thereon when said Appellee had the opportunity to be per¬ 
sonally present at the hearing. In Morgan v. United States, 
supra, the Court had this to say: 

“If in an equity case, a special master or the ^rial 
judge permitted the plaintiff’s attorney to formulate 
the findings upon the evidence, conferred ex parte with 
the plaintiff's attorney regarding them, and then 
adopted his proposals without affording an opportunity 
to his opponent to know their contents and present 
objections, there would be no hesitation in setting 
aside the report or decree as having been made without 
a fair hearing.” (Italics supplied.) 
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(c) Appellee—Civil Service Commissioners failed to fol¬ 
low tlieir own regulations with respect to Appellant’s hear¬ 
ings there. They furnished the Public Printer with a tran¬ 
script of the hearing although their own regulations stated 
that such would not be done. 

VI. The District Court’s refusal to strike Appellees’ affi¬ 
davits in support of their motion for summary judgment 
violated Rule 56, Federal Rules of Civil Procedure in that 
such affidavits set forth matters inadmissible in evidence 
and resulted in serious prejudice to appellant, such affida¬ 
vits being replete with conclusions, self-serving statements, 
argumentative, irrelevant and immaterial matters. 

The affidavits submitted by Appellees in support of their 
motion for summary judgment clearly contained statements 
which were not admissible in evidence and which were 
prejudicial to the consideration of Appellant’s cause by the 
District Court. For example, paragraphs 29, 30 and 31 of 
the Appellee—Public Printer’s Affidavit state: (App. 25) 

“29. Mr. Campbell’s attitude since his return from 
the military service has been most obstructive. He has 
been outspoken in his condemnation and criticism of 
his superiors, including some of the highest officials of 
the Government Printing Office. He has made attack 
upon their honesty and integrity, actually accusing 
them of perjury and collusion. He has been insubordi¬ 
nate and contemptuous of his immediate superiors. 
Such conduct would be grounds for dismissal for the 
good of the service. Numerous letters and memoranda, 
written by plaintiff, exemplifying the conduct described 
herein can be produced should the Court so desire. 

“30. At the hearing before the Board of Appeals and 
Review of the United States Civil Service Commission 
on July 16, 1947, Mr. Campbell introduced into the evi¬ 
dence photostats of various official records and docu¬ 
ments from the files of the Government Printing Office. 
Since the source of such records and documents are the 
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official files of the Government Printing Office, it ip ob¬ 
vious that such records were removed from their pifoper 
place and photostated. No authority or permission has 
been given to Mr. Campbell, or to anyone representing 
him, to remove these records from their official files or 
to have them photostated. This is considered to be 
conduct of a most improper nature. Tampering with 
the records or their loss or misplacement can lead to 
most serious consequences. Such breach of trust would 
warrant dismissal from the service. Mr. Campbell lias 
thus far not divulged or explained the circumstances of 
his possession of photostats of the records. 

“31. The charges of discrimination, collusion,i and 
dishonesty against the various officials of the Office have 
been investigated. There is absolutely no foundation 
for any of these charges. On the contrary, Mr. Camp¬ 
bell is drawing a. splendid salary from the Governjnent 
Printing Office, especially in view of his limited experi¬ 
ence in this particular field. He has been accorded fair 
treatment as is evidenced by the fact that in less than 
2 years after his return from military service his salary 
has been increased $1,900 over that he received when 
he was placed on military furlough. This consisted of 
in-grade raises, cost-of-living increases, and outright 
promotions.” 

These statements have absolutely no relevance to the mat¬ 
ter presented to the District Court on the motion for sum¬ 
mary judgment. They were calculated to prejudice the 
Appellant and since they were not stricken by the Court be¬ 
low on Appellant’s motion it must be presumed that the 
statements were considered by the District Court. The 
Court below refers in his opinion to the merits of the ease, 
his idea of which he could only have obtained from the affi¬ 
davits of Appellee. 

There are numerous other examples of irrelevant mate¬ 
rial in the affidavit of Appellee—Public Printer. The first 
several paragraphs of this affidavit are general statements 
as to the excellent general program the Public Printer had 
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installed to assist returning veterans, referring to statistics 
to show how effective this program had been. None of these 
matters was relevant to the issue of the summary judgment 
and were also calculated to prejudice Appellant in that they 
tended to build up the stature of the Public Printer at the 
expense of the Appellant. 

The affidavit of the Public Printer further sets forth the 
increases in pay (paras. 10-14 and 31; App. 18-19-26) which 
were given Appellant after his return to work following 
his military service. These items are clearly immaterial 
and misleading and could only be designed to further place, 
as they did, Appellant in an unfavorable light with the Dis¬ 
trict Court. 

It is true that Appellant left a Grade 7 position at 
$3,000.00 per annum to enter Military Service and was re¬ 
stored to a Grade 7 position at $3,640.00 per annum and 
today has a job title of Planner at $5,450 per annum, but 
such comparison of figures and titles only belied the true 
facts and distorted the case before the lower court. Appel¬ 
lant is today receiving only the cost of living increases which 
were granted all employees, with the exception of a one step 
increase in salary of approximately $125.00 per annum which 
appellant was granted on August 11,1946. Appellant should 
have been properly considered in a position of like senior¬ 
ity, status, and pay at the time of official reallocation of his 
position on June 1, 1943, during his absence in Military 
Service, changing his title from Estimator-Jacket Preparer 
at $3,000.00 per annum to Principal Technical Assistant at 
$3,800.00 per annum and thus by within-grade steps would 
have been returned to duty on April 15, 1946, at Grade 11 
—$5,152.80 per annum (instead of $3,640.00) and would 
today properly be at the level of Planner-in-Charge at 
$6,050.00 per annum and would now have his job of like 
seniority, status, and pay which he left to enter the Military 
Service as guaranteed by Selective Service Act. 
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And also, it was through the medium of these improper 
affidavits that the Court below received its impression of 
the merits of the case, reflected in the following language of 
its opinion: (App. 44) 

“In passing to the consideration of other matters a 
brief allusion may be made to the actual merits of [plain¬ 
tiff’s claim. A review of the administrative action re¬ 
veals that extraordinary measures were pursued to in¬ 
sure the protection and security of plaintiff’s rights. 
To state that the claim was given most exhaustive [treat¬ 
ment is hardly descriptive of the steps taken to guar¬ 
antee a full, fair and sympathetic consideration of every 
aspect of his case.” 

It seems clear that the District Court was influenced 
greatly and possibly ultimately by the content of these affi¬ 
davits. These affidavits did not conform to Rule 56, Federal 
Rules of Civil Procedure. There can be no question [upon 
reading the affidavits but that they were replete with non- 
admissible, self-serving, argumentative statements. 

Further, the Court was not authorized in a proceeding 
for summary judgment to consider matters about vjhich 
there was substantial issue and there was certainly an ^ssue 
as to the adequacy of the administrative measures t|iken 
to protect the rights given Appellant under the Selective 
Service and Veterans’ Preference Acts. That the Cjourt 
below accepted the Appellees’ version as to the adequacy of 
these measures is clear from the above cited excerpt fjrom 
its opinion. 

We believe, therefore, that the actions of the Courjt in 

not striking these affidavits and in giving the statements 

contained therein credence over those in Appellant’s 

amended complaint and affidavit were clearly erroneous. 

We believe also that the Court below was not authorize^ in 

a motion for summary judgment to accept any versionj of 

an issue which was in substantial dispute as it did her^ in 

I 

| 

I 

i 


I 

i 
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concluding that administrative measures taken in connec¬ 
tion with Appellant’s restoration rights were adequate. 
Rule 56, Federal Rules of Civil Procedure. 

VII. The three thousand dollars ($3,000.00) jurisdictional 
requirement is not essential. 

(A) IN AN ORIGINAL MANDAMUS PROCEEDING; 

(B) IN A REVIEW OF AN ADMINISTRATIVE DECISION 

UNDER THE ADMINISTRATIVE PROCEDURE ACT OR 
THE VETERANS’ PREFERENCE ACT; 

EVEN IF THE THREE THOUSAND DOLLARS ($3,000.00) 
JURISDICTIONAL AMOUNT WERE A PREREQUISITE 
TO SUIT, THE VALUE OF THE MATTER HERE IN 
CONTROVERSY EXCEEDS THAT AMOUNT. 

(A) Since its origin in antiquity, mandamus has been an 
extraordinary remedy to require the performance of a 
particular duty resulting from the official station of the 
party to whom the writ is directed or from operation of 
law. The word itself is derived from Latin, meaning “we 
command”. The conditions under which it is granted have 
never been made dependent upon the amount of money 
involved. It seems clear that the District Court in stating 
that the jurisdictional amount of Three Thousand Dollars 
($3,000) was lacking was not considering this prerequisite 
in connection with a proceeding in the nature of mandamus. 
The earliest case in which the power of the District Court 
to issue mandamus appears to be Kendall v. U. S., 12 Pet. 
524, 9 L. Ed. 981 and a review of this case does not disclose 
any requirement of a particular sum being necessary to 
the issuance of the writ. The basic requirement is that 
a ministerial act required by statute or other legal direc¬ 
tive has not been performed. See 34 Am. Jur. 2-4, pages 
809, 810. 

(B) The prerequisites to judicial review of administra¬ 
tive decisions under the Administrative Procedure Act 
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make no mention of any requirement that a particular 
amount be involved. Section 10 of that Act (5 U.$.C.A. 
1009) provides: 

“(a) Any person suffering legal wrong because of 
any agency action, or adversely affected or aggrieved 
by such action within the meaning of any relevant 
statute, shall be entitled to judicial review thereof.” 

The Administrative Procedure Act further provides, Sec¬ 
tion 10(b), that the form of proceeding for judicial review 
thereunder can be by action of prohibitory or mandatory 
injunction or habeas corpus. Clearly, these actions do not 
contemplate a monetary prerequisite as a prejudicial basis. 

In Snyder v. Buck, 75 Fed. Supp. 902, where review of a 
decision of the Pay Master General of the Navy was per¬ 
mitted under the Administrative Procedure Act, there is 
no indication that the court considered the amounjt in¬ 
volved to be a prerequisite to its jurisdiction. Ana, in 
Fischer v. Haberle, 80 Fed. Sup. 652, the court found 
authority in the Administrative Procedure Act to review 
an administrative action taken under the Veterans’ pref¬ 
erence Act without reference to the necessity of any amount 
being involved. The court in that case also considered that 
Hilton v. Sullivan, 334 U. S. 322, was in accord with this 
view. In the Hilton case, the Supreme Court had before 
it for consideration certain Civil Service Commission Regu¬ 
lations promulgated pursuant to the Veterans’ Preference 
Act. There was no indication whatsoever of any amount 
being considered as even a partial basis for the court’s 
review in this case. 

However, assuming for the purpose of argument that 
the Three Thousand Dollar ($3,000) jurisdictional require¬ 
ment found in Title 28, United States Code, Section 1332 2 

2 28 U.S.C.A, 41(1). 
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is involved here, it is still believed that the allegations in 
the instant case meet the specifications of this section of 
the United States Code which provides in pertinent part 
that the District Court would have jurisdiction if 

“ * * * the matter in controversy exceeds the sum 
or value of $3,000 # * V’ 

Here we have a matter in controversy which exceeds the 
value of $3,000 since the matter in controversy is appellant’s 
restoration to a position which potentially would have 
this value. 

In Arndt v. Bank of America, 48 Fed. Sup. 961, the court 
held that a money demand was not an indispensable requi¬ 
site to bringing a federal court action under the statute 
requiring matter in controversy to exceed the sum or value 
of $3,000. In that case, the suit was to recover $420 
interest paid on a void note for a thousand dollars and 
to cancel the trust which secured the note and constituted 
a cloud on the title to land which had a value exceeding 
$3,000. The complaint prayed that the deed of trust be 
cancelled and that the defendants be required to reconvey 
the title conveyed under the deed of trust and that the 
interest paid be refunded. The court said in that case: 

“The Statute (28 U.S.C.A. § 41) requires the matter 
in controversy to exceed the sum or value of $3,000. 
It has long been unquestioned that a money demand 
is not the sine qua non. Here the complaint shows the 
matter in controversy to be the farmer plaintiffs’ right 
of enjoyment of their farm property (alleged to be 
worth in excess of $3,000) free of the impairment of 
the demand and claim of lien of defendants.” 

Here, appellant’s amended complaint clearly reflects that 
the matter in controversy has a value exceeding $3,000 
although a money demand is not made. The court would 
be justified in taking judicial notice that the salary of the 
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position to which appellant claims restoration, thatl is 
CAF-11, for one year which is guaranteed by the Selective 
Service Act would be in excess of $3,000. 

VIII. The cases cited by the trial court in its opinion are 
distinguishable. 

In Insular Police Commission v. Lopez, 160 F. 2d (j>73, 
which was a suit under the Selective Training and Seryice 
Act to restore a returning veteran of the United Stated to 
the position he held in the Puerto Rican government pijior 
to entering the service, the Court attempted to find a b^sis 
for jurisdiction of the District Court (1) in 28 U.S.0.A. 
41(14) which provides that 

“District Courts shall have original jurisdiction as 
follows: * • • (14) suits to redress deprivation of 
civil rights” 

and (2) in 28 U.S.C.A. 41(1) which section conferred 
jurisdiction upon the District Courts 

“All suits of a civil nature, at common law or in 
equity, * * 

That Court was unable to find anv relevance in the civil 

# I 

rights provision to the action and could find no basis jfor 
the application of 28 U.S.C.A. 41(1) because in addition 
to lack of the three thousand dollar ($3,000) jurisdictional 
requirement it found:’ 

“In the second place, the judgment now appealed from 
is in the nature of mandamus; and district courts do 
not have general original jurisdiction in cases of 
mandamus, but may issue such writ only in aid of their 
jurisdiction in cases already pending, under $ 262 of 
the Judicial Code, 28 U.S.C.A. § 377. For a long time, 
proceedings in mandamus have not been deemed to be 
‘suits of a civil nature, at common law or in equity.’ ” 
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The essential difference here is that the District Court for 
the District of Columbia has had original mandamus juris¬ 
diction continuously since the days of Marbury v. Madison, 
1 Cranch 137. See also Kendall v. U. S., 12 Pet. 527. 

Perkins v. Lukens Steel Company, 310 U. S. 113, 84 L. Ed. 
1108, stands for the point that the judiciary has no right 
to restrain public officials in the administration of the law 
unless the person seeking to restrain the action has been 
injured or threatened thereby with injury. That court 
said: 

“The contested action of the restrained officials did 
not invade private rights in a manner amounting to a 
tortious violation. On the contrary, respondents in 
effect seek through judicial action to interfere with 
the manner in which the Government may dispatch its 
own internal affairs.” 

There is in the case here a violation of the personal rights 
of the Appellant as created and guaranteed by the Vet¬ 
erans’ Preference and Selective Service Acts. 

In Levine v. Farley, 107 F. 2d 186, the removal of a 
federal employee was in accordance with the requirements 
of the statute and hence the court refused review. That 
court said: 

“It is clear from all of these authorities 3 that, unless, 
there be some specific statutory provision to the con¬ 
trary, the action of appointing officer in removing an 
employee upon written charges and after opportunity 
to answer (i.e. in accordance with statutory require¬ 
ments), is beyond review in the Courts in suits for 
mandamus.” 

Again in Golding v. U. S., 78 Ct. Claims 682, the court 
was presented with the same sort of situation, that is 


3 u. S. ex Rel. Anderson v. Simon, 269 F. 715 (App. D. C.); U. S. 
ex Rel. Noble v. Hoover, 31 App. D. C. 311; Eberlein v. U. S., 257 U. S. 82 
(Ct. Claims); Keim v. U. S., supra. 
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where statutory requirements had been complied vtith. 
In its opinion at page 684, the Court said: 

“The petition shows upon its face that the proceed¬ 
ings which resulted in the plaintiff’s removal f^om 
office were in strict compliance with the foregoing pro¬ 
visions of the statutes.” 

and further, at page 685: 

# 

“It appearing * * * that every step requisite to the 
removal # * # of an employee * * * in the classified 
civil service was taken # # * action * # # is conclu¬ 
sive and • • • not subject to review by the courts.” 

In U. S. v. Babcock, 250 U. S. 328, 63 L. Ed. 1011, the 
court said that where a statute creates a right and provides 
a special remedy that remedy is exclusive. There was no 
special remedy provided in the instant case, Whereas the 
statute in the Babcock case provided: 

“That any claim which shall be presented and acted 
on under authority of this act shall be held as finally 
determined and shall never thereafter be reopened or 
considered.” 

The Court said that: 

“These words express clearly the intention to conter 
upon the Treasury Department exclusive jurisdiction 
and to make its decision final.” 

None of these elements are present in the statutes unffer 
review here because no special method of review was che¬ 
ated nor was any non-judicial body given final consideration 
of the matter. 

In Decatur vs. Paulding, 14 Pet. 497, which was decidedj in 
1840, the Court again placed the limitation upon its review 
authority in the statute under consideration and found that 
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the duty imposed was not a mere ministerial act but one 
involving discretion and judgment. At the same time, the 
court reiterated its conclusion as expressed in Kendall vs. 
U. S., 12 Pet. 527, where the action of the District Court of 
the United States for the District of Columbia in granting 
mandamus to compel the performance of a statutory duty 
imposed by Congress was affirmed. 

The over-all distinguishing characteristic of these cases 
is that the courts were unable to proceed with a review be¬ 
cause the statutes involved had not been violated. In the 
instant case, we have an entirely different situation in that 
we have rights created by statutes which have been violated, 
and ignored. 

In Forrestal vs. Mine Safety Appliances Co., 326 U. S. 
361, there was an attempt to prevent the Secretary of De¬ 
fense from acting under an alleged unconstitutional statute. 
The theory there advanced was that an official of the United 
States could no more hide behind the immunity of the 
United States when acting under an unconstitutional statute 
than when otherwise acting illegally. The Supreme Court 
agreed with this contention generally but said: 

“But the government does not lack such interest in 
all cases where the suit is nominally against the officer 
as an individual. The government’s interest must be 
determined in each case ‘by the essential nature and 
effect of the proceeding, as it appears from the entire 
record.’ Re New York, 256 U. S. 490, 500, 65 L. Ed. 
1057, 1062, 41 S. Ct. 588.” 

This case is not in point since it was not contended that the 
public official involved was refusing to carry out the man¬ 
date of a preemptory statute as was the case here. 


Conclusion 


For the reasons stated herein, the order of the District 
Court granting appellees’ motion for summary judginent 
and denying that of appellant should be reversed. 


Warren E. Miller 
David S. Allshouse 
Attorneys for Appellant 
910 17th Street , N. W. 
Washington 6 , D. 


V. 
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United States Court of Appeals 

foe thb District of Columbia Circuit 
January Term, 1949 


No. 10147 


Civil Action No. 684-48 

ORTON T. CAMPBELL, 203 D Street, N. E., Ap{t. 4, 
Washington, D. C., Plaintiff, 

vs. 

(1) JOHN J. DEVIN Y, Public Printer, North Capitol & 

H Sts., N. W., Washington, D. C. 

(2) HARRY B. MITCHELL 

(3) FRANCES PERKINS 

(4) ARTHUR S. FLEMMING 

Commissioners, U. S. Civil Service Commission, 
8th & F Sts., N. W., Washington, D. C., Defendants 


1 Filed Jul. 1,1948. Harry M. Hull, Clerk 

Amended Complaint to Secure Rights, Benefits, and Privi¬ 
leges Conferred by Law and Regulations Issued Pureuant 
Thereto of a Returning World War II Veteran Employee 
of the Government Printing Office. 


1. This suit is instituted pursuant to the provisions of 
Rule 81 (b) Federal Rules of Civil Procedure; Selective 
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Training and Service Act of 1940, 54 Stat. 8S5, 50 U. S. C. 
App. 301 et seq.; Veterans’ Preference Act, 58 Stat. 390, 
5 U. S. G. Supp. (1947) Sect. 851 et seq. and the Administra¬ 
tive Procedure Act (Act of June 11, 1946); U. S. Code, 
Title 5, Secs. 1001-1011 et seq. 

2. Plaintiff is a citizen of the United States, a resident of 
the State of Texas, domiciled in the District of Columbia 
and is an employee of the United States Government Print¬ 
ing Office. 

3. The legal residence of the defendants is unknown to 
Plaintiff but upon information and belief they reside in the 
District of Columbia and conduct their business in the Dis¬ 
trict of Columbia, and they are sued in their individual 
official capacities as stated in the caption hereof. 

4. Plaintiff entered the employment of the Government 

Printing Office October 16, 1935, served there con- 
2 tinuously until January 15,1943, in a permanent posi¬ 
tion, when he was given military furlough by the 
Public Printer, at which time he entered the Armed Forces 
of the United States and subsequently served as a pilot in 
the Air Forces of the Army until January 23, 1946, resum¬ 
ing employment in the Government Printing Office on April 
15, 1946, and is still employed in said Office, and has always 
been, during the period here involved, physically and men¬ 
tally qualified to fulfill the duties of the position which he 
occupied at the time he entered the Military Service of the 
United States on January 15, 1943, and of any position of 
equal rank, status and pay. 

5. While Plaintiff was serving in the Armed Forces of the 
United States, as aforesaid, there was a reorganization and 
reallocation in the Planning Division, where Plaintiff was 
employed when he entered the Military Service January 15, 
1943, of the position held and duties performed by Plaintiff 
at the time he entered the Military Service, to a position of 
a higher level without substantial change in duties and re¬ 
sponsibilities but with a higher per annum salary and grade. 
Plaintiff's position and duties were in Grade 7 on January 
15, 1943, when Plaintiff entered the Military Service, and 
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during his absence were reallocated in a reorganization to 
Grade 11. 

6. Upon leaving the Military Service Plaintiff made 
timely application for restoration to a position of like 
seniority, status and pay as held by him when he entejred the 
Military Service, considering the reorganization thb Plan¬ 
ning Division and reallocation of Plaintiff’s positiop while 
serving in the Military Service as mentioned in Paragraph 
5 supra and as required by a regulation published M^rch 25, 
1946 in the Federal Personnel Manual, which provides, 

“Effect of reallocation during Veterans’ absence.—If 
the position held formerly by a returning veteran has 
been reallocated to a higher level without substantial 
change in duties and responsibilities, the veteran is 
entitled to all benefits of the reallocation.” 

7. Although the requirements noted above are mandatory 
and are not subject to the discretion of any public pfficial, 
including all Defendants herein Defendant #1 refused to 
act on Plaintiff’s request that Defendant #1 restore! Plain¬ 
tiff to a position of like seniority, status, and pay upon his 
return to the Government Printing Office, to the higher level 
after reallocation as set forth in the preceding paragraph, 
but on the contrary restored him to a position only! of the 
grade of the position held by him prior to the reorganization 

and reallocation during his military furlough as set 
3 forth in paragraph 5 supra, and, contrary to lhw and 
the above quoted regulation neglected to perform his 
purely administrative duty as aforesaid. 

8. Effective June 1,1943, a reorganization of the Planning 
Division and its three sections became effective as a result 
of which the position, job titles, job descriptions and salaries 
of all employees then on duty were reallocated directly 
commensurate with the physical duties which they, including 
Plaintiff, had performed for sometime prior to s^id re¬ 
organization. However, due to Plaintiff’s absence from 
the Office at that time because of his being in the Military 
Service, Plaintiff was entirelv omitted from consideration 

7 • * • • I 

in such reallocation, and upon plaintiff’s return to work 
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after his military furlough he was not given the benefit of 
such reallocation which occurred during his absence in the 
Service. Plaintiff further states that the only position of 
like seniority, pay and status in the Commercial Planning 
Division of the Government Printing Office which was avail¬ 
able for Plaintiff at the time of his return to the Government 
Printing Office on to-wit April 15, 1946, was held by an em¬ 
ployee without Military preference wdio entered said posi¬ 
tion while Plaintiff was absent in the Military Service and 
said employee without military preference still holds such 
position; and that Defendant #1 refused to act upon or 
grant the preference due Plaintiff as a war veteran with an 
efficiency rating of good in order to restore him to said avail¬ 
able position as required by the Veterans’ Preference Act 
of 1944; that such refusal of Defendant #1 to act upon or 
restore Plaintiff to a job of like seniority, pay and status 
to the one to which his pre-war position was reallocated was 
not only contrary to law'- but was unreasonable, abitrary 
and capricious without statutory warrant, contrary to the 
express provisions of applicable statutes and regulations 
as set forth in this Amended Complaint. Notwithstanding 
the fact that Plaintiff from the day of his return to w T ork in 
the Government Printing Office on April 15,1946, continued 
to ask that he be given the benefit of the reallocation occur¬ 
ring during his absence in the Service he was never given a 
decision in this matter by Defendant #1. On January 21, 
1947, Plaintiff requested in writing from the Director of 
Personnel, Government Printing Office, who was the duly 
authorized agent of Defendant #1 that “proper adjustment 
be made in title, grade and step as granted by the Selective 
Service Act and as interpreted in the Federal Personnel 
Manual, pages R 6-15 and R 6-16, paragraph ‘Effect of 
Reallocation During the Veteran’s Absence.’ ” Again 
4 on February 24, 1947, Plaintiff protested that the 
position he held when he entered the Service was re¬ 
allocated along with all of the jobs in the Planning Division 
in the reorganization which took place during his absence, 
and requested a decision in the matter by the Government 
Printing Office. No answer having been received by Plain¬ 
tiff to this request, a formal written request was then made 
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on March 10, 1947, to the Civil Service Commission fior an 
investigation and review of the matter and the failure of 
Defendant #1 to act upon plaintiff’s application for pjroper 
restoration to his reallocated position. Immediately there¬ 
after Defendant #1 was officially advised of the Civil [Serv¬ 
ice Commission’s interest in the case and thereupon on 
March 14, 1947, Defendant #1, just before the Civil jServ- 
ice Commission investigator was to come into the Govern¬ 
ment Printing Office on plaintiff’s case as Defendant #1 
had been previously advised as noted above, sent Plaintiff 
a pre-dated letter bearing the date of February 28, 1947, 
(which date was before the official advisement of the Civil 
Service Commission’s interest) which letter among other 
things, referred to Plaintiff’s request of January 21, 1947, 
mentioned above, and stated it “is so unjustifiable tba|t it is 
not worthy of serious consideration.” Defendant #1 failed 
and neglected to consider Plaintiff’s claim that his jluties 
had been reallocated during his absence in the Military 
Service, although under the applicable regulations Plaintiff 
was entitled to all the benefits of such reallocations. The 
failure of Defendant #1 to give consideration to Plaihtiff’s 
claim that his position had been reallocated was arbitrary 
and capricious and Defendant #1 arbitrarily and capri¬ 
ciously evaded acting upon Plaintiff’s claim in respect to 
the reallocation of his work during his absence in th^ Mili¬ 
tary Service, and attempted to excuse and justify hik non- 
compliance with the plain meaning of regulation published 
March 25,1946, in the Federal Personnel Manual and Quoted 
verbatim in Paragraph 6 hereof by pretending that Plain¬ 
tiff was seeking a promotion to Grade 11 rather than recog¬ 
nizing plaintiff’s claim that he was seeking a restoration 
to his position held before entering the Military Service, 
which position had been advanced in the reorganization 
which occurred during Plaintiff’s absence in Service from 
Grade 7, as it existed when Plaintiff entered the Military 
Service, to Grade 11. Plaintiff has never received the benefit 
of this reallocation or a proper restoration 
by law. The title and grade to which Plaintiff v 
upon his return from Military Service ws 
ning and loiccst title and grade which the 


as required 
ras restored 
is the begin- 
reorganiza- 
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tion had established in the reallocation of the organiza¬ 
tional and employment framework thus restoring Plain¬ 
tiff to a lower “position” in a continuing relationship 
in the relative employment framework than the one he held 
when he left for Service as guaranteed all returning Serv¬ 
icemen by the Selective Service Act of 1940. Persons enter¬ 
ing the Commercial Planning Division months and years 
after Plaintiff entered Military Service who were doing a 
lower Grade of work than Plaintiff was doing when he 
entered the Military Service are now working in the same 
office at a higher grade, in more advanced positions, and are 
receiving higher salaries, and have been granted greater 
seniority rights than plaintiff has been given, all of which 
is the result of the failure and neglect of Defendant #1 to 
recognize and give Plaintiff his restoration rights as re¬ 
quired by law and regulations which have the effect of law. 

9. Upon the refusal of Defendant #1 to restore Plaintiff 
to a position of like seniority, status and pay of the one he 
held upon entry into the Service as reallocated, and to 
grant Plaintiff the required preference, Plaintiff appealed 
to the United States Civil Service Commission from the 
adverse action taken by the Government Printing Office in 
his case, as aforesaid, and requested the definition of re¬ 
storation of his rights in such manner as to give full effect 
to Section 8 of the Selective Training and Service Act, as 
authorized by Executive Order 9830, which provides with 
respect to the Civil Service Commission, among other things, 
(Paragraph c): 

“The Commission shall also define the restoration 
rights of persons who left the Federal Service to enter 
the Armed Forces of the United States in such a man¬ 
ner as to give full effect to Section 8 of the Selective 
Training and Service Act.” (Italics supplied.) 

This appeal was denied by the United States Civil Serv¬ 
ice Commission, whereupon Plaintiff promptly appealed to 
the Commissioners of the United States Civil Service Com¬ 
mission. Defendants dr2, 3, and 4 Harry B. Mitchell, Frances 
Perkins, and Arthur S. Fleming, from such adverse action 
and requested such Commissioners to define, and grant him 
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liis restoration rights as provided in Executive Order) 9830 
quoted above, thereby completing all administrative a 
possible under the circumstances. 

10. The Defendants #2, 3, and 4, however, arbitrarily, 
capriciously and contrary to law, as set forth elsewhere in 
this amended Complaint failed and refused to define Plain¬ 
tiff’s restoration rights in such manner to give full 
6 effect to Section 8 of the Selective Training and [Serv¬ 
ice Act and on January 29, 1948, denied Plairitiff’s 
appeal. 

Defendants #2, 3, and 4 acted in Plaintiff’s case contrary 
to the provisions of Paragraph 22.9 and 22.10 of the [Civil 
Service Regulations (Part 22—Appeals of Preference 
eligibles under the Veterans Preference Act of 1944) Para¬ 
graph 22.9 (c) of said regulations provides: 

‘‘(c) How conducted. Hearings will be conducted by 
a representative of the Commission in an informal man¬ 
ner with an opportunity afforded for the introduction 
of evidence, including testimony and statements blv the 
appellant and his designated representative and wit¬ 
nesses and representatives of the employing agencf and 

witnesses, and for the cross examination of witnesses: 

• # * »? 

. 

Although the employing agency Defendant #1, wa^ offi¬ 
cially aware of the hearing before the Board of Appeals of 
the Civil Service Commission, and later Mr. Willing C. 
Hull, Executive Director for Defendants #2, 3, and 4'tele¬ 
phoned Defendant #1 and officially notified Defendant 
ifl of the hearing to be held before the Commissioners 
on November 19, 1947, on appeal to them fromj the 
adverse action taken by the Board of Appeals in 
plaintiff’s case, the “employing agency”, Defendantjirl, 
did not have any representative at either of said hearings. 
So far as plaintiff knows not one scintilla of sworn testi¬ 
mony was given to the Civil Service Commission by anyone 
except Plaintiff. However, contrary to Paragraph 22.9 (?) 
of the Civil Service Regulations (Part 22) which provjdes, 

“(g) Transcripts of hearing. Copies of transcripts 
of hearing will not be furnished.” 
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Defendants #2, 3, and 4, without any prior notice to 
Plaintiff or his representative, furnished a copy of the 
transcript of the hearing before the Board of Appeals to De¬ 
fendant if 1. Defendants #2, 3, and 4, acting through their 
authorized representative, illegally and in violation of Plain¬ 
tiff’s rights made certain suggestions or requests of De¬ 
fendant #1, the character of w T hich Plaintiff is not in¬ 
formed, and Defendant if 1, in accordance with such illegal 
action by Defendants #2, 3, and 4 wrote a eleven-page let¬ 
ter dated August 25, 1947, to the representative of Defend¬ 
ants if 2, 3, and 4 setting forth comments, alleged “ factual 
answers” to some 44 questions which had been arbitrarily 
selected by either Defendant #1 or selected by Defendants 
if 2, 3, and 4, Plaintiff doesn’t know which, from among 
the questions asked at the hearing before the IT. S. 
7 Civil Service Commission’s Board of Appeals where 
Defendant #1 declined to appear personally or by 
representative and be subjected to cross-examination so the 
true facts could have been developed. However, through 
this illegal action, initiated by either Defendant #1 or De¬ 
fendants #2, 3, and 4 but actively participated in by all 
Defendants resulted in Plaintiff being deprived of the “pro¬ 
cedural due process of law” to which he was entitled. Most 
of these alleged “factual answers” made by Defendant #1 
to the “selected questions” (and Plaintiff is uninformed as 
to whether Defendant i±l or Defendants #2, 3, and 4 
selected such 44 questions) were erroneous. Defendants 
if 2, 3, and 4, however, Plaintiff verily believes considered 
the alleged “facts” contained in said eleven-page letter 
dated August 25, 1947, from Defendant # 1, to the repre¬ 
sentative of Defendants #2, 3, and 4 and Defendants if 2, 3, 
and 4 apparently relied upon the alleged “facts” (which are 
erroneous in many respects) as furnished by Defendant 
if 1 and set forth in said letter in reaching their erroneous 
decision in this matter. The action of Defendant #1 in fail¬ 
ing, neglecting, and refusing to appear at the hearings be¬ 
fore the Civil Service Board of Appeals and the Civil Serv¬ 
ice Commissioners was unreasonable, arbitrary and caprici¬ 
ous. The action of Defendant #1 in submitting answers to 
“selected questions”; that is, questions that either he arbi¬ 
trarily selected or Defendants # 2, 3, and 4 arbitrarily 
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selected was arbitrary, capricious and contrary fo law. 
Neither Plaintiff nor his representative was permitted to 
ask Defendant # 1 a single question pertaining to tbe mat¬ 
ter of reallocation or his denial of the restoration rights of 
Plaintiff and Plaintiff and his representative were j denied 
the right of cross-examination of Defendant #1 v\tith re¬ 
spect to his answers to said 44 arbitrarily “ selected r ques¬ 
tions, as authorized by law. The foregoing actions of De¬ 
fendants #1, 2, 3, and 4 were arbitrary, capricious ahd con¬ 
trary to law and violated Plaintiff’s rights in thatl it de¬ 
prived him of “procedural due process” of law. It fur¬ 
ther bordered on collusion between Defendant #1 and the 
duly authorized representative of Defendants #2, 3, and 
4 for the purpose of adversely affecting plaintiff fs sub¬ 
stantial rights as conferred by law and regulations. 

The decision of Defendants #2, 3, and 4, was not oinly di¬ 
rectly contrary to the evidence submitted by Plaintiff, but 
was not supported by any evidence presented by Defendant 
# 1 at either of the two hearings held before the Commis¬ 
sion. Plaintiff was denied ‘ ‘ procedural due process ’ ’, 
8 to wit, the right of cross-examination of witnesses 
whose unsworn testimony was given in an eixparte 
and collusive manner against him, and of his right to be con¬ 
fronted by those witnesses whose testimony was nbt pre¬ 
sented at any hearing and the exact nature of all of which is 
unknown to Plaintiff, was illegallv considered bv the De- 
fendants #2, 3, and 4 all contrary to the requirements of 
Civil Service Rules and Regulations, Paragraph 2^.9 (c) 
as set forth above in paragraph 10 hereof and Paragraph 
22.9(e) of said Regulations which provides 

“(e) Testimony taken under oath; record of hear¬ 
ing; not open to public. The testimony at hearings 
shall be under oath.” (Italics supplied) 

I 

and Paragraph 01.1 (b) of said Regulations which provides: 

“The Commission and Staff Activities (b) The Com¬ 
missioners • * * act as a quasi-judicial body i|n * * * 
making final determination.” (Italics supplied.) 

By ignoring the opportunity to appear before the Com¬ 
mission and offer testimony under oath, and by receiving 
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a copy of the transcript in direct violation of said Regula¬ 
tions, Defendant if 1 was able to, and did, present erroneous 
“facts’’ to Defendants it 2, 3, and 4 which was not sworn 
to and the Defendants it 2, 3, and 4 evidently considered 
such unsworn and erroneous “factual answers” and acted 
upon them adversely to Plaintiff in violation of Paragraphs 
22.9 (c), (e), and (g), and Paragraph 01.1 (b) quoted above. 
The above action of Defendants #1, 2, 3, and 4 was con¬ 
trary to law, arbitrary and capricious, and constituted a 
denial of Plaintiff’s “due process of law” as guaranteed by 
the Federal Constitution. 

Paragraph 22.10 (b) of the Civil Service Rules and Regu¬ 
lations provides: 

“(b) Copy of decision furnished appellant and 
agency; appeal to Commissioners. Copies of the analy¬ 
sis, conclusions and recommendation shall be furnished 
to the employee agency and to the appellant or his desig¬ 
nated representative * * *” 

No copy of the analysis, conclusions, and recommendation 
as set forth above were ever furnished to Plaintiff or his 
designated representative as to Plaintiff’s restoration rights 
to his reallocated position. 

On April 16, 1946, the first day Plaintiff re-entered the 
employment of the Government Printing Office from Mili¬ 
tary Service, and on numerous occasions thereafter he 
formally requested his proper restoration rights as based 
upon the reallocation of his position during his absence 
in the Service. Plaintiff appealed to the Civil Service 
Commission on March 10, 1947, and the first formal 
9 hearing before the Commission was held on July 
16, 1947, 2% months after the effective date (May 
1, 1947) of Executive Order No. 9830 which provided, 

“Paragraph 01.2 (c) * • • The Commission shall 
also define the restoration rights of persons who left the 
Federal Service to enter the Armed Forces of the 
United States in such a manner as to give full effect to 
Section S of the Selective Training and Service Act.” 
(Italics supplied) 
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Previous to said Executive Order 9830, a Presidential letter 
dated February 26,1944, among other things, instructed the 
Civil Service Commission as follows: 

“I am therefore designating the Civil Service Com¬ 
mission as the agency which is responsible for issuing, 
from time to time, as my representative, instructions as 
to just what the departments and agencies sh^ll do 
under specific sets of circumstances in granting re¬ 
employment rights to veterans. In discharging this 
responsibility, it is my desire that the Civil Service 
Commission give full weight to the spirit and. intent 
hack of Section 8 (A) of the Selective Training and 
Service Act. The Federal Government , as an em¬ 
ployer , must act in a connection with these matters in 
such a manner as to leave no doubt in the mimds 4/ the 
citizens of this country of its intention to fully comply 
with the promises made to the members of our Armed 
Services through the Selective Training and Service 
Act.” 

Section 8 of the Selective Training and Service Act imposed 
a mandatory and unconditional re-employment obligation 
upon the Federal Government, and it was the duty of the 
Defendants #1, 2, 3, and 4 to fulfill this obligation but not¬ 
withstanding such duty, Defendant #1, wholly neglected, 
failed and refused to fulfill or even consider such obligation 
and duty and Defendants #2, 3, and 4 wholly failed,' 
neglected and refused to define the restoration righjts of 
Plaintiff, “who left the Federal Service to enter the Alrmed 
Forces of the United States in such a manner as to j give 
full effect to Section 8 of the Selective Training and Service 
Act” as required by Executive Orders as set forth above. 

Plaintiff was not advised of the denial of his appeal {held 
July 16, 1947) until October 17, 1947, whereupon Pla intiff 
appealed to the United States Civil Service Commissioners, 
Defendants if2, 3, and 4 herein on October 22, 1947, and a 
hearing was held on November 19,1947, but it was not until 
two months and ten days later, on January 29, 1948, that 
Plaintiff was advised of the adverse action of the Conjnnis- 
sioners upon the appeal he originally made on March 10, 
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1947, to the Civil Service Commission because of the 
10 failure of Defendant #1 to Grant him seniority rights 
due him and to grant him the benefits due him 
as the result of the reallocation of his position which 
had occurred during his absence while in the -Mili¬ 
tary Service of the United States. Notwithstanding 
plaintiff's contention in appeal to Defendants #2, 3, and 4 
for his said rights as guaranteed him by law, Defendants 
r=2, 3, and 4 did not make any decision with respect to the 
reallocation of plaintiff’s previous position which was an 
essential finding in order for Defendants #2, 3, and 4 to de¬ 
termine whether plaintiff’s restoration was in accordance 
with law. The Commissioners, through their representa¬ 
tive advised plaintiff’s representative on January 29, 1948, 
that the decision of the Commissioners, Defendants #2, 3, 
and 4 was that plaintiff’s restoration to the position of 
“Estimator” was in accordance with the provisions of Sec¬ 
tion 8 of the Selective Training and Service Act when in 
truth and fact Plaintiff was never “restored” to the posi¬ 
tion of “Estimator” because the position of “Estimator” 
was abolished effective June 1, 1943, in the reorganization 
and reallocation of the Commercial Planning Division where 
Plaintiff was employed before leaving for Military Service, 
almost three years before plaintiff’s return from the Mili¬ 
tary Service to re-employment in the Commercial Planning 
Division in the Government Printing Office. Plaintiff ob¬ 
viously could not have been restored to a position that had 
not existed for years before he returned from Military 
Service, and the action of Defendants #2, 3, and 4 in deter¬ 
mining that plaintiff had been so restored was contrary to 
the true facts, was erroneous, was arbitrary, and was capri¬ 
cious in determining that plaintiff had been so restored. 

Wherefore, Plaintiff demands: 

(1) That Plaintiff be granted the relief accorded him by 
statute including the Selective Service and Training Act 
as amended and the Veterans’ Preference Act as amended, 
and regulations pertaining thereto, pertinent Executive 
Orders and Civil Service Regulations. 
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(.2) That Defendant #1, be required, by this Coprt to 
restore Plaintiff to his former position as reallocate^ or to 
one of like seniority, status, and pay commensurabl^ with 
that given to those persons who were present during the 
reorganization and reallocation while Plaintiff was 
11 absent in Military Service; and to retain plaintiff in 
said position for the period of one year. 

(3) That Defendants #2, 3, and 4 be required to correctly 
define the restoration rights of Plaintiff in such a manner 
as to give full effect to Section 8 of the Selective Training 
and Service Act. 

(4) That Plaintiff be granted all the rights, emoluments, 
benefits, and privileges to which he would have been entitled 
had he not entered the Armed Services; and 

(5) Plaintiff have judgment against defendants for Court 
costs pursuant to the provisions of Section 8 (e) of the 
Selective Training and Service Act of 1940 (50 U. S. C. 
App. 301), 

(6) And for such other and further relief as the pourt 
deems just. 

Orton T. Campbell, 

Plaintiff. 

Warren E. Miller, 

David S. Allshouse, 

Attorneys for Plaintiff, 

Barr Bldg., Suite 1012, 

910 17th St., N.W., 

Washington, D. C. 

District of Columbia, ss: 

I do solemnly swear that I have read the foregoing com¬ 
plaint by me subscribed and know the contents thereof f that 
the matters and things therein recited as of my owij per¬ 
sonal knowledge are true, and those recited as upon ^for¬ 
mation and belief are believed to be true. 

Orton T. Campbell, 

Plaintiff. 
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Subscribed and sworn to before me this 27th day 
of June, 1948. 


L. M. Fox, 
Notary Public, D. C. 


Service of a copy of the foregoing amended complaint 
acknowledged this 28th day of June, 1948. 

George Morris Fay, 

U. S. Attorney; 
Joseph M. Friedman, 

Special Assistant to the Attorney General; 

Louise H. Hunt, 

Attorney, Department of Justice, 

Attorneys for Defendants . 

13 Filed August 23, 1948 

Motion for Summary Judgment or in the Alternative to 
Dismiss Plaintiff’s Complaint 

Now come the defendants, John J. Deviny, the Public 
Printer, and Harry B. Mitchell, Frances Perkins and Arthur 
S. Flemming, Commissioners, United States Civil Service 
Commission and move the Court for summary judgment 
pursuant to rule 56 of the Federal Rules of Civil Procedure, 
or in the alternative to dismiss the complaint pursuant to 
Rule 12(b) on the ground: 

1. The Court lacks jurisdiction of the subject matter 
of the action for the following reasons: 

a. The matter pertains to the internal administra¬ 
tion of the Executive Branch of the Government. 

b. The mandatory power of the Court does not ex¬ 
tend to administrative action involving judgment and 
discretion. 

c. The United States has not waived its immunity 
from suit in this type of action. 

2. The complaint fails to state a claim upon which relief 

can be granted. 
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14 In support of this motion, the Court is respectfully 
referred to the affidavits of John J. Deviny, the public 

Printer, and William C. Hull, Executive Assistant tp the 
United States Civil Service Commission, and the mem|oran- 
dum of points and authorities attached hereto. 

Newell A. Clapp, 

Acting Assistant Attorney General. 
George Morris Fay, 

United States Attorney. 
Edward H. Hickey, 

Special Assistant to the Attorney General. 

E. Leo Backus, 

Attorney, Department of Justice. 

15 Filed August 23, 1948 

i 

Notice 

| 

To: Warren E. Miller and David S. Allshouse, Attorneys 
for Plaintiff, Barr Building, Suite 1012, 910 17th Street, 
N. W. Washington, D. C. 

Please be advised that defendans have filed in this Court 
a Motion for Summary Judgment or in the Alternative to 
Dismiss the Complaint on the ground, that it fails to ^tate 
a claim upon which relief can be granted, and points and 
authorities in support of said motion. Copies thereof are 
attached hereto. The rules of the above entitled Court 
require that if you oppose the granting of this motion, 
you shall, within ten days, or such further time as the 
Court may allow, or the parties hereto may agree upon!, file 
in reply, a memorandum of points and authorities ijipon 
which you rely, and serve copies thereof on the undersigned. 

Newell A. Clapp, 

Acting Assistant Attorn-ey General. 
George Morris Fay, 

7 j 

United States Attorney. 

\ 

Service 

I hereby certify that I have this 23rd day of August 1948 
sent a copy of the foregoing Motion For Summary Jpdg- 
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ment, Or in the Alternative to Dismiss Plaintiff’s Com¬ 
plaint together with copies of the affidavits of John J. 
Devinv and William C. Hull attached hereto as well as a 
memorandum of points and authorities in support of said 
motion to Warren E. Miller and David S. Allshouse, Barr 
Building, 910 17th Street, N. W., Washington, I). C., 
Attorneys for plaintiff by inclosing same in a Government 
franked envelope, and depositing in the United States mail 
this 23rd dav of August 1948. 

E. Leo Backus, 
Attorney, Department of Justice. 

16 Filed Aug. 23, 1948 

Affidavit in Support of Defendants’ Motion for Summary 

Judgment 

City of Washington, 

District of Columbia , ss: 

John J. Devinv, being duly sworn, deposes and says: 

1. I am the Public Printer of the United States and make 
this affidavit in that capacity. 

2. As the Public Printer, I am responsible for personnel 
activities of the Government Printing Office. Policies and 
procedures governing civilian employment in the Govern¬ 
ment Printing Office are promulgated at my direction. 

3. The Government Printing Office, as other Federal 
agencies, was confronted with the task of restoring to their 
former employment, its many employees who left the Fed¬ 
eral service to enter the armed forces during the recent 
war. 

4. During that war, a total of 2,452 employees of the Gov¬ 
ernment Printing Office left its service, were placed upon 
military furlough, because they entered the armed forces. 

5. The policy of the Government Printing Office has been 
to carry out the letter and spirit of the statutes and regula¬ 
tions which accord veterans preference. This policy re- 
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quires that (1) the rights and privileges accorded veterans 
by law be extended ungrudgingly and without discrimina¬ 
tion; (2) within the limitation of law, and within the dictates 
of good management, every practical consideration should 
be given to preference eligibles whenever an administrative 
action of a discretionary nature is to be takein; (3) 
17 reasonable requests of veterans be granted if adminis¬ 
tratively feasible; (4) all heads of activities Assume 
responsibility for assuring that the administrative jjctions 
of their subordinates are not taken in ignorance of the rights 
of veterans; and (5) personal nonagreement with tljie law 
or policy under no circumstances be permitted to influence 
official or administrative action. 

6. To insure that preference eligibles would be given due 
and proper recognition and to effectuate compliant with 
applicable statutes and regulations, the Government Print¬ 
ing Office established— 

(a) The position of Veteran’s Coordinator i)n Au¬ 
gust, 1945, when the first servicemen began returning to 
duty here. The object was to insure a central and defi¬ 
nite authority and source of assistance for veterans, 
with personalized service to each of them upon return 
to duty; to provide aid to veterans in channeling their 
problems through the proper line and staff divisions of 
the Office; and to render assistance in matters qalling 
for contact with the Veterans’ Administration or other 
Federal agencies. The Veterans’ Coordinator also 
advises each veteran, in a general way, of his rights and 
privileges under the GI bill of rights, tells him ho\jr such 
rights and privileges may be obtained, and offers as¬ 
sistance in making any necessary contacts with other 
Federal agencies. The Veterans’ Coordinator is Avail¬ 
able on a full-time basis, and veterans are encouraged 
to consult him whenever they wish assistance of the 
kind he is equipped to provide. 

(b) A Board to evaluate any related experience 
gained by employee while in armed service. The Board 
consists of the Division head, the Veterans’ C<})oi*cli- 
nator, and the Assistant Director of Personnel. 
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7. The policy pursued by the Government Printing Office 
as just outlined has proved effective. The restoration and 
reinstatement of veterans to their former employment under 
the Selective Service Act of 1940 and the protection and 
security of the rights of preference eligibles under the 
Veterans Preference Act of 1944 have proceeded in a satis¬ 
factory manner and with a minimum of difficulty, as evi¬ 
denced by the restoration of 1632 returned veterans. 

IS S. The situation of Mr. Campbell, the plaintiff in 
this action, has come to my personal attention. I 
have reviewed the facts and circumstances regarding his 
employment and the issues raised by his complaint. 

9. The records of the Government Printing Office dis¬ 
close that Mr. Campbell was appointed on October 16, 
193o, as an apprentice in the Government Printing Office 
at $15 per week. After serving his apprenticeship and 1 
year and 5 months as a journeyman, he was promoted, on 
March 16, 1942, from Compositor at $1.26 an hour to Esti¬ 
mator at $3,000 per year (the position being considered com¬ 
parable to grade CAF-7, fifth step), which position he held 
until January 29, 1943, when he was granted a military 
furlough. 

10. Effective April 15, 1946, he returned from military 
furlough, and was restored to duty as an Estimator and 
Specification Writer; his pay was adjusted from $3,000 to 
$3,640 per annum (the position being considered compar¬ 
able to grade CAF-7, seventh step), giving him the benefit of 
any in-grade promotions he would have received had lie not 
been absent because of military service. The position of 
Estimator and Specification Writer was created pursuant to 
a reorganization and absorbed plaintiff’s old position of 
Estimator, plus additional duties. 

11. Effective July 1, 1946, his pay was adjusted from 
$3,640 to $4,149.60 per annum as a result of the Public 
Printer’s Administrative Order No. 41, dated July 1, 1946, 
increasing basic rates of compensation for certain em¬ 
ployees in the Government Printing Office by 14 percent. 

12. On August 11, 1946, he was promoted from $4,149.60 
to $4,275 per annum (the position being considered com- 
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parable to grade CAF-8, fifth step), and title changed) from 
Estimator and Specification Writer to Senior Technical 
Assistant. j 

13. On August 24, 1947, his salary was increased from 
$4,275 to $4,400 (the position being considered comparable 
to grade OAF-8, sixth step) under Government Printing 
Office salary regulations which allowed an annual increase of 
$125.40 to employees at this salary level. 

19 14. On January 25, 194S, his salary was adjjusted 

and his designation changed from Senior Technical 
Assistant at $4,400 to Planner at $4,900 per annum (a fcingle 
rate position without CAF equivalent), which position he 
now holds. 

15. During Mr. Campbell’s absence, pursuant to Adminis¬ 
trative Order 14, dated April 16, 1943, the Planning Di¬ 
vision, where he had been employed, was reorganized. The 
reorganization took effect June 1, 1943. The present claim 
supposedly arises from this reorganization. Mr. Campbell 
contends that pursuant to the reorganization the position 
held by him in the Planning Division at the time he entered 
the military service, viz, Estimator at $3,000 per annum, 
(the position being considered comparable to grade CAP-7, 
fifth step) had been reallocated to a higher level without 
substantial change in duties and responsibility but wjith a 
higher per-annum salary and grade and its title changed 
to that of Principal Technical Assistant (Grade CAF-11 
at $3,800 per annum); that accordingly, under Civil Serv¬ 
ice Regulations (Federal Personnel Manuel R6-16) pro¬ 
viding that where “the position held formerly by a return¬ 
ing veteran has been reallocated to a higher level without 
substantial change in duties and responsibilties, the veteran 
is entitled to all benefits of the reallocation,” he should 
have been placed in the higher category. 

16. Following plaintiff’s claim that he was entitled to the 
higher position, and his demands that he be placed therein, 
I made a comprehensive study of the situation taking into 
consideration: 

(a) The position held by plaintiff prior to his elntry 
into the service and its duties and responsibilities. 
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The review was not confined to the job description, but 
also included a thorough examinaiton of the duties 
actually performed by him while in the position. 

(b) I have also carefully examined the duties and 
responsibilities of the position of Principal Technical 
Assistant, the position which plaintiff contends rep¬ 
resents his old position as reallocated, to determine 
whether or not it entails substantially the same 
20 duties and responsibilities required of plaintiff’s 
old position (including the duties actually per¬ 
formed by plaintiff in that position.) 

17. The position held by plaintiff at the time of his entry 
into the armed forces was designated as “Estimator-Jacket 
Preparer” on the organization chart dated May 15, 1942, 
of the Treasury Department Subunit (L. W. Panneton, 
Supervisor) of the War Emergency Unit (H. Matheny, 
Supervisor) of the Emergency Service Section (E. I. Hill, 
Chief). The applicable job description, taken from the files, 
is as follows: 

Estimator-Jacket Preparer 

Note: It will be noted that this description is made in 
two parts—to cover estimators and jacket preparers; 
but no differentiation in grade will be attempted because 
both function largely in the same manner and both re¬ 
quire approximately the same background of training 
and experience. Each must consider the manufactur¬ 
ing processes and the materials entering into the jobs 
requisitioned and each must be familiar with the costs 
involved in order to serve as a check on each other. 

Under administrative supervision. 

1. Estimator: Receives requisitions for jobs to be 
processed in the Government Printing Office; reviews 
for operations necessary to the manufacture of the 
job; analyzes copy and composition, number and meas¬ 
ure of illustrations, number and kind of plates; deter¬ 
mines most economical method of processing: deter¬ 
mines if quality of paper specified in the requisition is 
best suited to the method of production considered most 
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desirable and recommends changes therein to the Plan¬ 
ning Board; estimates quantity and sizes of paper re¬ 
quired ; in general, determines best method of printing 
and estimates cost accordingly. Indicates on white 
jacket and estimate form cost and time of each step, 
and total cost involved in the original requisitions; also 
total time required by virtue of additional copies! to be 
printed under law or “riders.” 

2. Jacket Preparer: Receives requisitions, copy, and 
estimates from the estimators or, in the case ojt con¬ 
gressional work, receives copy and requisitions! from 
Planning Board. Prepares work jacket for the [guid¬ 
ance of the Production Divisions; determines schedule 
dates for completion of each of one or more major 
operations necessary to the completion of the job; 
inscribes information on jacket; reviews estimates and 
calls to the attention of estimator any apparent etyor or 
desirable change in the method of processing which 
would affect the cost thereof; indicates on work jacket 
total amount and kind of paper required and quantity 
indicated by original requisition plus the amount added 
thereto by virtue of laws or riders. Advances jackets 
to billing machine operators where carbon copjes of 
the jackets are made for distribution to the various 
production sections and to the Superintendent of 
Documents. 

(Employees under this title are considered full 
grade at the level of CAF-7 and senior grade ^t the 
level of CAF-8. Mr. Campbell was considered at the 
pay level of CAF-7 and received $3,000 a yeajr. It 
is noted that the duties of Estimator and Jackej Pre¬ 
parer differ; however, for the sake of flexibility, the 
men were trained in both fields and performed qither 
duty as directed. Both were paid the same rjffes.) 

21 18. In addition to the duties just described, Mr. 

Campbell, like other Estimator-Jacket Prephrers, 
was called upon to perform the following duties : 

(a) Arranging supplies of paper and material in con¬ 
tractors’ plants. 


22 


(b) Contact with contractors and establishment of 
contract sources. 

(c) Taking of bids and certification of claims for 
additional allowances, overtime charges, etc. 

Mr. Campbell had no supervisory authority or responsi¬ 
bility whatsoever in this position, and performed essen¬ 
tially the same work that other nonsupervisory workers in 
the subunit performed. 

19. As already mentioned elsewhere, the reorganization 
of the Planning Division took effect June 1,1943; as a conse¬ 
quence, the Planning Division as such was abolished, and 
in its stead the following Divisions were established: 

(a) Division of Planning Service; 

(b) Division of Plant Planning; 

(c) Division of Typography and Design; and 

(d) Division of Commercial Planning. 

20. The Division of Commercial Planning absorbed the 
former functions and responsibilities of the Emergency 
Service Section, Campbell’s former section, as well as addi¬ 
tional functions. A supervisory position of Principal 
Technical Assistant (the position sought by plaintiff) was 
set up in the Division of Commercial Planning (this posi¬ 
tion being considered comparable to CAF-11), with a salary 
of $3,800, and bears the following job description: 

Principal Technical Assistant 
(Now known as Planner-in-Charge) 

1. Write estimates, difficult or unusual specifications; 
take bids for the same and perform all the functions 
of a Certifier. 

2. Research into technical details arising in the 
handling of unusual jobs or situations. 

3. Research to determine the cost of the spoilage of 
work, claims for additional charges, etc., and reporting 
the facts to the Director and Assistant Director for 
Action. 

4. Represent the Director and Assistant Director in 
dealing with contractors on specific assignment. 
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22 5. To assist in, or investigate, the operations and 

functions of sections in the Division of Commercial 
Planning as directed by superiors. 

6. To act as general troubleshooter in any capacity 
within the jurisdiction of the Division of Commercial 
Planning. 

7. To act as Assistant to the Director in the absence 
of either the Director or Assistant Director. 

I 

21. The duties and responsibilities of this position ^re in 
no way comparable to the position held by plaintiff prior to 
his entry into the military service, or to the duties ajid re¬ 
sponsibilities that plaintiff had while occupying sucp posi¬ 
tion. In no sense of the wmrd, is it considered to be thq same 
position, or substantially the same position, with mejrely a 
change in title and salary, nor are the duties identical. 

This position entails important supervisory responsi¬ 
bility, broad knowledge, experience, versatility; in esbence, 
the difference between the two positions is the difference 
between an ordinary journeyman in a trade and a master 
or supervisor who of necessity must possess much greater 
capacity in all phases of the work. 

The position when created was filled by Mr. Louis W. 
Panneton who, it was determined, possessed the necessary 
qualifications for the position. 

22. Mr. Campbell, on the other hand, did not possets the 
qualifications for the position, and to this day, ip not 
deemed to be qualified for this post. Specifically^ Mr. 
Campbell is lacking in experience, maturity of judgment; 
sense of responsibility, and reliability. His total experi¬ 
ence prior to his entry into the service consisted of 6 months 
as a Compositor at $1.20 an hour, and 2*4 months at $1.26 
per hour. He was then detailed to the Planning Division 
for training and testing of his fitness for promotion to an 
Estimator (full-pay level of CAP-7.) During most c|f the 
time he claims to have been performing the highest gralde of 
work in the Planning Division, he was actually in a training 
status at $1.26 per hour. He was in training at this figure 
for a period of 8 months before he was transferred on 
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March 16, 1942, to the Planning Division as an Estimator. 
Plaintiff spent a total of 10 months as an Estimator before 
he entered the military service. On the basis of this limited 
experience, as well as specific instances of lack of 
23 good judgment and discretion, wdiich personal in¬ 
adequacies proved embarrassing to this Office, Mr. 
Campbell could not be considered for the supervisory posi¬ 
tion in question. 

23. Under no circumstances could Mr. Campbell be en¬ 
trusted with the responsibilities of a supervisory position 
such as the one he seeks, or be permitted to represent the 
Government Printing Office in important outside contacts. 
The latter function is an important one in connection with 
this position. 

This is not to say that Mr. Campbell has not acted in be¬ 
half of the Government Printing Office in dealings with 
outside contractors. This he has done in the same manner 
as other personnel at the pay level of CAF-7, a task which 
is expected and required of such personnel. However, this 
has been in a limited and restricted sense, and under spe¬ 
cific and limiting instructions. 

24. On the basis of the foregoing, it was found and deter¬ 
mined that there had been no reallocation of plaintiff’s posi¬ 
tion to a higher grade or salary, and that the position of 
Principal Technical Assistant which plaintiff seeks is not 
his former position, or substantially his former position. 
Accordingly, it also was found and determined that the posi¬ 
tion which plaintiff held subsequent to his return from the 
military service was a restoration to his former position, or 
one of like seniority, status, and pay. His subsequent pro¬ 
motions have resulted in giving him a position substantially 
superior to any position held by him prior to his entry into 
the service, so that the Government Printing Office has 
actually more than complied with the spirit and intent of the 
Selective Service Act. 

25. Mr. Campbell has asserted that following his return 
from the military service, he was actually performing the 
duties and responsibilities of the position of Principal Tech¬ 
nical Assistant but was not given the commensurate grade 
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and pay of that position. There is no basis for this asser¬ 
tion. His duties and responsibilities were those of the sub¬ 
ordinate worker, and not those of a supervisor, and) were 
directly commensurate with the position that he was actually 
filling, viz., that of Estimator-Specification Writer. 

26. On March 10, 1947, Mr. Campbell submitted to the 
Veterans’ Service Section of the United States! Civil 

24 Service Commission a written appeal from the action 
of the Government Printing Office denying his request 
for elevation in rank. The Veterans’ Service Section jleter- 
mined that there had been no reallocation of plaintiff’s posi¬ 
tion to a higher level, and so advised plaintiff on June 6, 
1947. 

27. On June 9,1947, Mr. Campbell filed a formal letter of 
appeal with the United States Civil Service Commission, 
and requested a hearing in the matter. He was graiited a 
hearing before the Board of Appeals and Review of the 
United States Civil Service Commission. The hearing was 
held on July 16, 1947, and the Board, by unanimous] vote, 
found that plaintiff’s claim was not justified. 

28. On October 22, 1947, plaintiff requested a personal 
hearing before the United States Civil Service Commission, 
which was granted. The three United States Civil Service 
Commissioners, Harry B. Mitchell, Frances Perkins, and 
Arthur S. Flemming, heard the case on November 19, 1947, 
and found, by unanimous vote, that there was no basis for 
plaintiff’s claims. 

29. Mr. Campbell’s attitude since his return from the 
military service has been most obstructive. He has been 
outspoken in his condemnation and criticism of his [supe¬ 
riors, including some of the highest officials of the Govern¬ 
ment Printing Office. He has made attack upon their 
honesty and integrity, actually accusing them of pejrjury 
and collusion. He has been insubordinate and contemptu¬ 
ous of his immediate superiors. Such conduct would be 
grounds for dismissal for the good of the service. Numerous 
letters and memoranda, written by plaintiff, exemplifying 
the conduct described herein can be produced should the 
Court so desire. 
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30. At the hearing before the Board of Appeals and Re¬ 
view of the United States Civil Service Commission on 
July 16, 1947, Mr. Campbell introduced into the evidence 
photostats of various official records and documents from 
the files of the Government Printing Office. Since the source 
of such records and documents are the official files of the 
Government Printing Office, it is obvious that such records 
were removed from their proper place and photostated. No 
authority or permission has been given to Mr. Campbell or 

to anyone representing him, to remove these records 
25 from their official files or to have them photostated. 

This is considered to be conduct of a most improper 
nature. Tampering with the records or their loss or mis¬ 
placement can lead to most serious consequences. Such 
breach of trust would warrant dismissal from the service. 
Mr. Campbell has thus far not divulged or explained the 
circumstances of his possession of photostats of the records. 

31. The charges of discrimination, collusion, and dishon¬ 
esty against the various officials of the Office have been in¬ 
vestigated. There is absolutely no foundation for any of 
these charges. On the contrary, Mr. Campbell is drawing a 
splendid salary from the Government Printing Office, espe¬ 
cially in view of his limited experience in this particular 
field. He has been accorded fair treatment as is evidenced 
by the fact that in less than 2 years after his return from 
military service his salary has been increased $1,900 over 
that he received when he was placed on military furlough. 
This consisted of in-grade raises, cost-of-living increases, 
and outright promotions. 

John J. Deviny, 

Public Printer . 

Subscribed and sworn to before me, a Notary Public in 
and for the District of Columbia, this 16 day of Aug. A. D. 
1948. 

Ernest C. Mellor, 

Notary Public. 



27 


26 Filed Aug. 23, 1948 I 

I 

Affidavit in Support of Defendants’ Motion for Summary 

Judgment 

City of Washington, 

District of Colmnbia, ss: j 

I 

William C. Hull, being duly sworn, deposes and sajys: 

I 

I am Executive Assistant to the United States Civil Serv¬ 
ice Commission, and as such I have control and custddy of 
all records and files of the Commission. I am familiar with 
the Rules and Regulations of the United States Civil Service 
Commission and the procedures used by it in the perform¬ 
ance of its duties. This affidavit is submitted in support of 
a Motion for Summary Judgment made by defendants in 
the above entitled action. 

1. The authority and jurisdiction of the Civil Service 
Commission to handle matters arising under the reemploy¬ 
ment provisions of the Selective Service and Training Act 
of 1940 is based upon (a) letter of the President of the 
United States to the Commission under date of February 
26, 1944; (Exhibit 1); (b) letter of the President of the 
United States to the various Federal agencies, dated Fjebru- 
ary 26, 1944, (Exhibit 2); (c) Executive Order No. 9830, 
dated May 1,1947, (3 C. F. R. 1947 Supp. 108). 

2. Pursuant to the presidential letters above mentioned, 
as reaffirmed by Executive Order No. 9830, the Commission 
set up what is known as the Veterans Service Section qf the 
United States Civil Service Commission. All appeals of 

veterans to the Commission arising under the Selec- 

27 tive Service and Training Act of 1940 are referred 
to the Veterans Service Section. This Section]con¬ 
ducts investigation of the claim through the employing 
agency, interviewing witnesses, including witnesses sug¬ 
gested by the complainant, examining agency records, 
analyzing the duties of the veteran both with respect to the 
position he held before he entered the service, and that held 
bv him after his return from service. The Veterans Service 
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Section then makes determination as to the validity of the 
veteran’s claim. 

3. From an adverse decision by the Veterans Service 
Section, the veteran is permitted to file a formal letter of 
appeal to the Commission. The appeal is referred to the 
Board of Appeals and Review for an oral hearing. At the 
hearing before the Board, the veteran is permitted repre¬ 
sentation by counsel; he may call witnesses in his behalf, 
introduce documentary evidence in support of his case and 
file briefs. In general, he is given the fullest opportunity 
to present his side of the case. A transcript of the proceed¬ 
ings is made. The Board of Appeals and Review in reach¬ 
ing a decision need not confine itself to the oral testimony, 
or the evidence introduced at the hearing, since the sole pur¬ 
pose of the hearing is to afford the complainant the oppor¬ 
tunity to explain his side of the case. The Board may, 
accordingly, develop other evidence, beyond and apart from 
the oral hearing. 

4. The Board, for example, may send the transcript of the 
proceeding to the employing agency for its remarks and 
comments. In such event, after receipt of reply from the 
employing agency, the Board furnishes a copy of the 
agency’s reply to the complainant for his remarks and com¬ 
ments. The Board then makes its determination based upon 
the entire record, including consideration of the investiga¬ 
tory report of the Veterans Service Section and analysis 
of the evidence adduced by said Section, and lays the matter 
before the Commission with its recommendations. Final 
decision is made by the Commission. This normally con¬ 
cludes the case. 

2S 5. The Commission permits the veteran, if he so 
requests, to carry his appeal one step further, and 
to make a personal appearance before the Commissioners, 
themselves. In such case he is permitted to be represented 
by counsel and to introduce evidence and information help¬ 
ful to his case, and to present such other matter as he deems 
necessary for the establishment of his claim. The Commis¬ 
sioners then make their ruling which becomes the final deci¬ 
sion in the matter. 
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6. In the event that the Commission determines tpat the 
veteran has a genuine grievance, it notifies the employing 
agency and advises that it take appropriate corrective 
action. If the agency fails to comply with this request, the 
Commission reports the matter to the President jof the 
United States for such action as he may deem appropriate. 

7. The procedure, as above outlined, utilized by tM Com¬ 

mission to determine the merits of a veteran’s appeal under 
the Selective Service and Training Act of 1940 is based 
upon internal departmental practice. This method adopted 
by the Commission in fulfillment of the obligations imposed 
upon it by the President in Selective Service reemplojynient 
cases is not compulsory. The Commission might very well 
utilize some other means of investigating, and determining 
the rights of veterans under the Act; it could dispense with 
the oral hearing. In short, the oral hearing is merely one 
of the aids presently used by the Commission in reaching a 
final decision in reemployment matters arising undgr the 
Act. | 

8. The official files of the United States Civil Service Com¬ 
mission reflect that the following actions were taken jwhen 
plaintiff’s dispute with the Government Printing Officj? was 
before it for consideration. 

I 

i 

29 9. Mr. Campbell submitted a written appeal to the 

United States Civil Service Commission on Mar<frh 10, 
1947. The appeal was based upon the alleged failure cjf the 
Government Printing Office to comply with the reemploy¬ 
ment provisions of the Selective Service and Training Act. 
Campbell contended that pursuant to a reorganization, the 
position held by him at the time he entered the military 
service had been reallocated to a higher level without sub¬ 
stantial change in duties and responsibility but with a 
higher per annum salary and grade; that under Civil Service 
Regulations (Federal Personnel Manual, R6-16), he shjould 
have been restored to the higher position upon his return 
from military service. 

10. The matter was referred to the Veterans Service Sec¬ 
tion and was carefully investigated by a representative of 
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that Section. Witnesses were interviewed, including wit¬ 
nesses designated by plaintiff; records of the agency were 
examined in detail; the reorganization alluded to by plain¬ 
tiff was analyzed, and the duties performed by plaintiff both 
before and after his return from service were studied, as 
well as the duties and responsibilities of the higher position 
which plaintiff seeks. 

11. After consideration of all the facts and circumstances, 
it was determined that there had been no reallocation of 
plaintiff's position to a higher level, and that the Govern¬ 
ment Printing Office had fully complied with the provisions 
of the Selective Service and Training Act of 1940 and Regu¬ 
lation R6-16. Plaintiff was so advised on June 6, 1947. 

12. Plaintiff, Orton T. Campbell, through his attorney, 
Warren E. Miller, filed a formal letter of appeal with the 
United States Civil Service Commission, dated June 9,1947, 
and requested a hearing in the matter. The appeal was 
based upon the same ground as that submitted in the appeal 
before the Veterans Service Section. In accordance with 

the Commission’s practice, the appeal was referred 
30 to the Board of Appeals and Review for oral hearing. 

The hearing was had before three members of the 
Board on July 16, 1947. Plaintiff was represented by 
counsel, and was given full opportunity to present his side 
of the case. Plaintiff testified at length, and introduced 
documentary evidence. A transcript of the proceeding was 
made. A copy of the transcript was transmitted to the 
Government Printing Office for its remarks and comments. 
After receipt of reply from the Government Printing Office 
by letter dated August 25, 1947, a copy of the Government 
Printing Office’s reply was furnished plaintiff for his re¬ 
marks and comments. Plaintiff’s reply was received by 
letter dated September 8,1947. 

13. After full consideration of the entire record, the 
Board found by unanimous vote that plaintiff’s claim was 
not justified, and that the Government Printing Office had 
not violated the Selective Service and Training Act of 1940, 
or any other statute or regulation. Upon this determination 
being made, the Board laid the matter before the Commis- 

O 7 
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sion with its findings and recommendations. The Commis¬ 
sion concurred in the findings of the Board. All i parties 
concerned were notified of the decision. 

14. Plaintiff through his attorney, Warren E. Miller, 
made a request by letter dated October 22, 1947 foi[ a per¬ 
sonal hearing before the three United States Civil Service 
Commissioners. The basis for the appeal was upon the 
same ground as previously asserted. The request was 
granted. The three Commissioners, Harry B. Mitchell, 
Frances Perkins and Arthur S. Flemming heard the case on 
November 19, 1947. Plaintiff was represented by dounsel, 
and was given full opportunity to present any evidence or 
testimony that he had to offer. 

15. The three United States Civil Service Commissioners, 
after consideration of the entire record, found by unanimous 
vote that there was no basis for plaintiff’s claim, aijid that 

the Government Printing Office had not violated the 
31 Selective Service and Training Act of 1940, or any 
other statute or regulations and that, therefore, the 
decision of the Board of Appeals and Review of the jUnited 
States Civil Service Commission, on the said prior appeal 
of the said Orton T. Campbell as concurred in by the Com¬ 
mission, should be affirmed. The interested partiejs were 
notified by letter of January 29,1948. 

William C. Hull, 
Executive Assistant. 

Subscribed and sworn to before me, a notary public in and 

for the District of Columbia, this 12 day of August, }948. 

I 

N. E. Cinder, 
Notary Pu\blic. 

My Commission expires Jan. 1,1951. 

I 

Exhibit #1 I 

j 

i 

In a letter of the same date to the Civil Service 
Commission, formally designating it to act gs his 
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representative for this purpose, the President of the United 
States said: 

“In discharging this responsibility, it is my desire that 
the Civil Service Commission give full weight to the spirit 
and intent back of Section 8 (A) of the Selective Training 
and Service Act. The Federal government, as an employer, 
must act in connection with these matters in such a manner 
as to leave no doubt in the minds of the citizens of this 
country of its intention to fully comply with the promises 
made to the members of our armed services through the 
Selective Training and Service Act.” 

Exhibit ±p2 

33 In a letter of February 26, 1944, to the heads of 
executive departments and agencies, the President 
of the United States said: 

“My attention has been called to the fact that there is 
some confusion in the minds of appointing officers in the 
departments and agencies as to the Federal government’s 
obligations to provide reemployment for persons who left the 
Federal service and entered the armed forces. I am today 
designating the Civil Service Commission as my representa¬ 
tive for the purpose of issuing, from time to time, instruc¬ 
tions which will indicate just what the rights of the re¬ 
turning veterans are under certain sets of circumstances. 
The instructions issued by the Commission should be rigidly 
adhered to by the heads of the departments and agencies 
and by their representatives. 

“I have instructed the Commission to notify me, through 
the Liaison Officer for Personnel Management, of any re¬ 
luctance upon the part of particular departments or agen¬ 
cies to adhere to these instructions relative to the reem¬ 
ployment of returning veterans. The Federal govern¬ 
ment’s record in this regard must be one which will con¬ 
stitute an example for all employers.” 
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34 Filed September 24,1948 

Motion to Strike and Cross Motion for Summary Judgment 
on Question of Court’s Jurisdiction and Points a^id Au¬ 
thorities in Support Thereof and Points and Authorities 
in Opposition to Defendants’ Motion for Summary Judg¬ 
ment or in the Alternative, to Dismiss Plaintiff’? Com¬ 
plaint. 

Motion to Strike 

Plaintiff moves the Court to strike the affidavits sub¬ 
mitted by defendants in support of their motion for subnnary 
judgment or in the alternative, to dismiss plaintiff ]s com¬ 
plaint for the reasons : 

1. The affidavits fail to affirmatively show that ^ffiants 
are competent to testify to the matters stated thereip. 

2. The affidavits contain facts that are not wdtljin the 
personal knowledge of affiants. 

3. Proper copies of records or documents referred to in 

the affidavits are not attached to defendant’s motion, nor 

were thev served with said motion. 

* 

I 

4. The affidavits are replete with conclusions, self-sjerving 
statements, argumentative matters, matters which pre ir¬ 
relevant and immaterial and other objectional and incom¬ 
petent statements. 

35 Points and Authorities in Support of Motion to 

Strikk 

Rules 12 (f) and 56 (e), Federal Rules of Civil Procedure. 

Cross Motion for Summary Judgment 

Plaintiff moves the Court for a summary judgment on 
the question of this Court’s jurisdiction to hear and (deter¬ 
mine the above entitled cause. 

Warren E. Miller, 

David S. Allshouse, 

910-17th Street, N. W. 
Washington, D. C. 
Attorneys for Plaintiff. 
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Filed September 24, 1948 

Points and Authorities in Support of Cross Motion for 

Summary Judgment 

The Court has jurisdiction to hear the instant case on 
the merits for the following reasons: 

(1) Plaintiff has not had a fair hearing on the question 
of his restoration rights and the Court will review an ad¬ 
ministrative proceeding which has not resulted in a fair 
hearing to the person affected thereby and which has re¬ 
sulted in a denial of due process of law guaranteed by the 
Constitution. Morgan vs. U. S. 304 U. S. 1; 82 L. Ed. 1129. 

As set forth in the amended complaint, plaintiff’s failure 
to secure a fair hearing has resulted from the following 
incidents, among others, which are not denied: 

(a). Lack of any regular procedure in the Government 
Printing Office for an orderly determination of plaintiff’s 
restoration rights, including its failure to make a final 
decision on plaintiff’s claim until almost a year after he 
reentered the employ of the Government Printing Office 
from service in the Military Forces of the United States. 

(b). Failure to provide plaintiff with access to 

33A the necessarv records and information from which 

* 

he could prepare an orderly presentation of his 
claim. In this connection, attention is particularly invited 
to paragraph (30) of Defendant l’s affidavit in support of 
defendants’ motion for summary judgment. This para¬ 
graph criticizes plaintiff for using Government Printing 
Office records or copies of such records in the presentation 
of his case before Civil Service Commission and admits in 
effect that plaintiff has been denied access to records 
necessary to the presentation of his claim. 

(c). Plaintiff was denied the right to confront and cross- 
examine witnesses in the hearings before the Civil Service 
Commission (Defendants 2, 3, and 4) and this right of cross- 
examination is fundamental to a fair hearing. This is 
particularly true in hearings before administrative agen- 
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cies where as here the Courts will not review purely factual 
questions. In Alford vs. U. S., 282 U. S. 686, 75 L. hjd. 624, 
the Supreme Court, after stating that cross-examjmation 
of a witness is a matter of right, goes on to say: 

“Prejudice ensues from a denial of the opportunity 
to place the witness in his proper setting and ^ut the 
weight of his testimony and his credibility to !a test. 
* * *. To say that prejudice can be established only 
by showing that the cross-examination, if pursued, 
would necessarily have brought out facts tending to dis¬ 
credit the testimony in chief, is to deny a substantial 
right and withdraw one of the safeguards essential 
to a fair trial.” 

See also, 70 C. J. 779 et. seq. 

(d). Defendant l’s failure to appear or present testi¬ 
mony at the hearing before the Civil Service Coimpission 
made this proceeding of extremely questionable validity 
in determining on an impartial basis, the true facts!in the 
case particularly since the Commission ruled in fa^or of 
the defaulting party. And, it was not sufficient to ia fair 
hearing that the Commission conducted an ex parte investi¬ 
gation for the purpose of establishing Defendant lfs side 
of the case. It was further improper to permit Defendant 1 
to have access to the transcript of the hearing for the 
purpose of commenting thereon when said Defendant had 
the opportunity to be personally present at the hearing. 
In Morgan vs. U. S., supra, the Court had this to iay on 
almost exactly the same sort of incident: 

“If in an equity cause, a special master or the trial 
judge permitted the plaintiff’s attorney to formulate 
the findings upon the evidence, conferred ex parte 
with the plaintiff’s attorney regarding them, and then 
adopted his proposals without affording an oppor¬ 
tunity to his opponent to know their contents 
35B and present objections, there would be n(j> hesi¬ 
tation in setting aside the report or decfee as 
having been made without a fair hearing.” (jltalies 
supplied) 
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(e). The Civil Service Commission failed to follow its 
own regulations with respect to plaintiff’s hearing before 
it. It furnished Defendant 1 with the transcript of the 
hearing although its own regulations stated that such would 
not be done. Hearings before the Commission wrere to pro¬ 
vide for the cross-examination of witnesses. The oppor¬ 
tunity to do this "was not afforded plaintiff. 

All of the foregoing and other additional incidents, 
particularly related in paragraph 10 of plaintiff’s amended 
complaint overwhelmingly establish the fact that plaintiff 
did not secure the lcind of hearing essential to due proc¬ 
ess of law. 

“The right to a hearing implies not only the right 
to present evidence but also a reasonable opportunity 
to know' the claims of the opposing party and to meet 
them.” Morgan vs. U. S., supra. 

(2) Because the administrative handling of plaintiff’s 
claim for the restoration rights guaranteed him by the 
Selective Service Act was arbitrary a/nd capricious and con¬ 
trary to law . 

It is well settled that an arbitrary exercise of a statutory 
duty wall be reviewed and set aside by the Courts in proper 
cases. Silberschein vs. U. S., 45 S. Ct. 410; 277 U. S. 1; 
72 L. Ed. 749. 

The arbitrary and capricious action of defendants is 
more particularly set forth in Plaintiff’s amended com¬ 
plaint and paragraph 1, supra. 

(3) Defendant 1 has erroneously interpreted and applied 
the clear provisions of the Selective Service Act. 

Section 8 of that Act required the restoration of the 
plaintiff to a position of like seniority, status and pay to 
the one he occupied wdien he entered military service if 
plaintiff was 11 still qualified to perform the duties of such 
position.” In paragraph (22) of Defendant 1’s affidavit, 
it is related that plaintiff was not qualified for the reallo¬ 
cated position at the time it was filled and that plaintiff was 




to “this day” not qualified for that position. This has no 
relevancy to the statutory duty of Defendant 1. Plaijntiff’s 
qualifications for the reallocated position (which involved 
the same duties as the position which plaintiff left to| enter 
military service) is conclusively presumed unless, of bourse, 
plaintiff became incapacitated and possessed less thim the 
qualifications he had when he entered military service. 

Defendant 1, therefore had no discretion in thfe mat- 
350 ter and had a mandatory duty to place plaintiff in the 
reallocated job and it was improper and erroneous 
for him to consider plaintiff’s qualifications de novo pnless 
they had changed since he entered service, which is not 
alleged here. The Courts will correct through mandamus or 
other appropriate remedy, an erroneous interpretation of 
an unambiguous statutory directive. U. S. ex rel., Cljncago 
Great Western Railroad Company vs. Interstate Comjmerce 
Commission. 55 S. P. 326, 294 U. S. 50, 79 L. Ed. 752. I 

(4) Because the Veterams Preference Act is involved. 

There can he no doubt but that the Courts will review 

administrative actions under that legislation. Hilton vs. 
Sullivan , et al., Sup. Ct. October term, 1947, #560. (See 
165 F. 2d 251 for C.C.A. opinion.) 

In the instant case, the pleadings will reflect that at the 
time the plaintiff returned to the Government Printing Office 
from military service, there was only one position of like 
seniority, status, and pay open for a restoration to hinji and 
this was occupied by a non-veteran. Therefore it became 
incumbent upon Defendant 1 under the Veterans Preference 
Act to have a reduction in force, applying in such reduction 
the preferences established by the Veterans Preference Act 
as interpreted by the Supreme Court in Hilton vs. feulli- 
van, supra. 

I 

(5) Under Buie 56 (a) and (d), Federal Rules of ftivil 
Procedure, the Court may determine the issue of jurisdic¬ 
tion on motion for summary judgment even though j ,such 
determination does not dispose of entire case. 

Warrex E. Miller, 
David S. Allshou&e. 
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Filed Sep. 24,1948 

Points and Authorities in Opposition to Defendant’s Motion 

for Summary Judgment or in the Alternative, to Dismiss 

Plaintiff’s Complaint. 

(1) There is a genuine issue of a material fact on the 
merits of this case, to wit, whether or not there has been a 
proper restoration of plaintiff to a position of like seniority, 

status and pay to the one he held upon his entrance 
35D into military service. Since a genuine issue of fact 

exists, the defendants’ motion for summary judg¬ 
ment must be denied. Rule 56 (c) Fed. Rules of Civil 
Procedure. 

(2) The motion to dismiss must fail for the same reason 
since: 

(a) It is based upon the defense that “the (amended) 
complaint fails to state a claim upon which relief 
can be granted” and 

(b) It is supported by material (affidavits) outside 
the pleadings. 

The motion to dismiss must, therefore, be heard in the 
same fashion and under the same conditions as if it were a 
motion for summary judgment. Rules 12 (b) and 56 (c) 
Federal Rules of Civil Procedure. 

(3) See Points and Authorities in support of Plaintiff’s 
cross motion for summary judgment, supra, which are re¬ 
quested to be considered as a part hereof. 

Warren- E. Miller, 

David S. Allshouse, 
Attorneys for Plaintiff. 

I certify that a copy of the foregoing Motion to Strike, 
Cross Motion for Summary Judgment on Question of 
Court’s Jurisdiction and Points and Authorities in Support 
Thereof, and Points and Authorities in Opposition to De¬ 
fendants’ Motion for Summary Judgment or in the Alterna¬ 
tive, to Dismiss Plaintiff’s Complaint were mailed, postage 



prepaid to E. Leo Backus, Attorney, Department of Jus¬ 
tice, and George Morris Fay, United States Attorney for 
the District of Columbia, attorneys for defendants, bn the 
24th day of September, 1948. 

Warren E. Miller, 
Attorney for Plaintiff. 

35E Filed Sep. 24,1948 

# I 

Affidavit Opposing Defendants’ Motion for Summary 

Judgment 


District of Columbia, ss: 

Orton T. Campbell after first being duly sworn on oath 
according to law deposes and says: 

It is denied that Plaintiff had no supervisory authority 
or responsibility prior to the time he entered the Military 
Service of the United States for the reason that he had 
supervised the work of employees, to wit, Oscar De^rato 
and Daniel Davidson. It is denied that he performed the 
same work that other non-supervisory workers performed, 
and on the contrary, the duties which Plaintiff performed 
prior to entering the Service were essentially those a^ set 
forth in Paragraph 20 of the affidavit of Defendant #rl as 
follows: | 

1. Write estimates, difficult or unusual specifications; take 
bids for the same and perform all the functions of a Certifier. 

2. Research into technical details arising in the handling 
of unusual jobs or situations. 

3. Research to determine the cost of the spoilage of work, 
claims for additional charges, etc., and reporting the facts 
to the responsible official. 

4. Represent the Government Printing Office and Iflan- 
ning Division officials in dealing with contractors on specific 
assignment involving great responsibility. 

5. To assist in, or investigate, the operations and func¬ 
tions of the Planning Division as directed by superior of¬ 
ficials. 
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6. To act as general troubleshooter in any capacity within 
the jurisdiction of the Planning Division involving great 
responsibilities. 

35F 7. To act and officially represent Planning Division 

in the absence of superior officials. 

It is denied that Plaintiff’s “total experience prior to his 
entry into the service consisted of 6 months as a Compositor 
at $1.20 an hour, and 2 1 /*> months at $1.26 an hour”, for the 
reason that Plaintiff prior to entering the employ of the 
Government Printing Office on October 16, 1935, had three 
years of printing experience; and from October 16, 1935 to 
October 16, 1940, he was in competitive training under the 
direct supervision of Defendant #1 or his predecessor, for 
a period of 5 years and then served in the Government 
Printing Office as a journeyman for 17 months. Plaintiff 
denies and does not claim that he had “the highest grade 
work in the Planning Division” and denies that “he was 
actually in a training status at $1.26 per hour” during most 
of the time that he performed the duties set forth in the 7 
numbered paragraphs mentioned above immediately prior 
to his entering into the Military Service. 

It is denied that prior to entering the Military Service in 
dealing with outside contractors Plaintiff acted “in a limited 
and restricted sense and under specific and limiting instruc¬ 
tions.” 

Neither Defendant #1 nor his predecessor advised Plain¬ 
tiff that “it was found and determined that there had been 
no reallocation of Plaintiff’s position to a higher grade or 
salary, and that the position of ‘Principal Technical As¬ 
sistant’ is not Plaintiff’s former position, or substantially 
his former position.” Nor was Plaintiff advised by De¬ 
fendant #1 or his predecessor “that it was found and de¬ 
termined that the position Plaintiff held subsequent to his 
return from the Military Service w’as a restoration to his 
former position, or one of like seniority, status, and pay.” 
On the contrary, the predecessor of Defendant #1 advised 
Plaintiff that his request for a proper restoration to the re¬ 
allocated position to which he was entitled “is so unjustifi¬ 
able that it is not worthy of serious consideration”, and 
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arbitrarily failed to give consideration to Plaintiff’s Request 
for proper restoration. 

It is denied that the Government Printing Office h^s com¬ 
plied with the spirit and intent of the Selective Service Act 
so far as Plaintiff is concerned. 

35G Plaintiff has received since returning from the 
Military Service only one promotion, which Vas in 
the amount of one hundred dollars ($100.00) per anmjim, all 
other increases being due to cost of living increases a(nd in- 
grade raises which all employees similarly situated received. 

In the reorganization of June 1,1943, the position held by 
Plaintiff at the time he entered the Military Service was 
reallocated to a higher level without a substantial Change 
in duties and responsibilities with a higher per annum Salary 
and grade and the title changed to that of Principal Tech¬ 
nical Assistant; and Plaintiff has not received the benefits of 
such reallocation. 

Orton T. Campbell. 

■ 

I 

Subscribed and sworn to before the undersigned ISfotary 
Public this 24th day of September, 1948. 

L. M. Fox, 
Notary Public, D\. C. 

My commission expires 11/30/1957. 

I hereby certify that I have this 24th day of September 
sent a copy of the foregoing affidavit, postage prepaid, to 
George Morris Fay, United States Attorney for the District 
of Columbia and E. Leo Backus, Attorney, Department of 
Justice. 

Warren E. Miller, 

910 17th Street, N.W., 

Washington, D. C., \ 
Attorney for Plaintiff. 
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Filed Jan. 7, 1949 


Opinion 

Plaintiff, an employee of the Government Printing Office, 
brings suit to require the Public Printer to place him ih the 


I 
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supervisory position of Principal Technical Assistant in 
the Government Printing Office. The claim is founded upon 
Section S of the Selective Training and Service Act of 1940, 
54 Stat. 885, 890; 56 Stat. 724; 58 Stat. 798; 50 U. S. C. App. 
301 et scq., as implemented by civil service regulations 
(Federal Personnel Manual, R6-16). 

He contends that the position held by him at the time of 
his entry into the military service, “Estimator-Jacket 
Preparer” (Grade CAF-7) had been reallocated during his 
absence without substantial change in duties and responsi¬ 
bility to Grade CAF-11, and its title changed to that of 
Principal Technical Assistant and, accordingly, pursuant 
to the mentioned statute, he was entitled to all the benefits 
of the reallocation. 

37 The employing agency, the Government Printing 
Office, determined that there had been no reallocation, 
and that the position of Principal Technical Assistant, an 
important supervisory post in the Government Printing 
Office, is in no manner comparable to the position held by 
plaintiff, which was a nonsupervisory one. The Civil Serv¬ 
ice Commission to whom the matter was appealed, after 
lengthy hearings, affirmed the action of the Government 
Printing Office, finding that the positions were not com¬ 
parable. 

Section S of the Act provides in part: 

“(b) in the case of any such person who, in order to per¬ 
form such training and service, has left ... a position, 
other than a temporary position, in the employ of any em¬ 
ployer . . . 

“(A) if such position was in the employ of the 
United States Government, its Territories or pos¬ 
sessions . . . such person shall be restored to such 
position or to a position of like seniority, status and pay. 

“(B) if such position was in the employ of a private 
employer, such employer shall restore such person to 
such position or to a position of like seniority, status, 
and pay unless the employer’s circumstances have so 
changed as to make it impossible or unreasonable to 
do so; 
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“(e) In case any private employer fails or Refuses 
to comply with the provisions of subsection (b) . * * * 
the district court of the United States # * *j, shall 
have power * * * to specifically require such eniployer 
to comply * * * ” 

Civil Service Regulations (Federal Personnel Manual, 
R6-16), published March 1946 provide: 

Effect of reallocation during veteran’s absence—‘(If the 
position held formerly by a returning veteran has b^en re¬ 
allocated to a higher level without substantial change in 
duties and responsibilities, the veteran is entitled' to all 
benefits of the reallocation.” 

38 The controversy involves the internal administra¬ 
tion of a Federal Agency and is one which the courts 

for more than one hundred vears have firmly and con- 
• * * 
sistently refused to entertain. As a matter of public [policy 

the courts will not assume to control the actions of executive 
officers in the exercise of their judgment and discretion in 
the complex field of personnel management. To do so would 
be to usurp the function and prerogative placed by law in 
the executive. Many intricate and technical factors enter 
into the process of job classification. To define the puties 
of positions, the scope of authority and measure of respon¬ 
sibility attached to positions requires the knowledge, judg¬ 
ment and discretion of the employing agency which created 
the post and is charged with superintendence. Few prin¬ 
ciples of law are more definitely established than that in 
which the courts express forbearance in matters involving 
the internal administration of the executive branch, inter¬ 
ference by the courts in such matters would be productive 
of nothing but mischief. Decatur v. Paulding 39 U. S. 496; 
Perkins v. Lukens Steel Co. 310 U. S. 113; Keim v. TjJnited 
States, 177 U. S. 290. The courts have announced adherence 
to this principle in many decided cases. 

In Keim v. United States, supra, the court said “f * * 
the appointing pow T er must determine the fitness df the 
applicant; whether or not he is the proper one to discharge 
the duties of the position. Therefore it is one of those acts 
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over which the courts have no general supervising power. 
# # See also Levine v. Farley, 107 F. (2d) 186; United 
States ex rel. Taylor v. Taft 24 D. C. 95; Golding v. United 
States 7S C. Cls.*682. 

In the case last cited it was held that the allegations that 
the plaintiff was innocent of the charges preferred against 
him, that his removal was the result of a concerted action 
by certain individuals who had entered into a con- 
39 spiracy to cause his removal, that his removal was 
based on perjurious statements obtained through 
duress and undue influence, and that the investigation which 
resulted in his removal was biased, prejudiced, and unfair 
are immaterial. 

In passing to the consideration of other matters a brief 
allusion may be made to the actual merits of plaintiff’s claim. 
A review of the administrative action reveals that ex¬ 
traordinary measures were pursued to insure the protec¬ 
tion and security of plaintiff’s rights. To state that the 
claim was given most exhaustive treatment is hardly de¬ 
scriptive of the steps taken to guarantee a full, fair and 
sympathetic consideration of every aspect of his case. 

The only acts to which the power of the court, by man¬ 
damus extends, are such as are purely ministerial, and with 
regard to which no degree of judgment or discretion in the 
performance of his duties is left to the officer. Whenever 
the right of judgment or discretion rests in him, it is lie and 
not the courts who can regulate its exercise. United States, 
ex rel. Goodrich v. Guthrie, 58 U. S. 284. 

This is in effect a suit against the United States to which 
it has not consented. Mine Safety Appliances Co. v. For- 
restal, 326 U. S. 371. Plaintiff’s suit to enforce his alleged 
reemployment rights against the United States is based on 
the Selective Training and Service Act of 1940 which pro¬ 
vides that a person entering military service while holding 
a position with the United States Government shall be re¬ 
stored to such position, or to a position of like seniority, 
status and pay, upon return from the service. It must be 
noted that the act upon which plaintiff relies and under 
which his reemployment rights against the United States 
were created, makes no provision for judicial relief in cases 
where the Federal Government is the employer. The only 




45 


provision in the act made for judicial enforcement of a 
veteran’s reemployment rights is contained in Section 

40 8(e) supra, which relates exclusively to positions in 
the employ of any private employer. The precise 

question was raised in Insular Police Commission v.[Lopez, 
160 F. (2d) 673, a suit brought under the same statutory 
provision as that under which the present suit was brought. 
The United States Circuit Court of Appeals, First Circuit, 
in holding that the Federal District Courts were without 
jurisdiction in such cases stated that when the United 1 States 
creates rights in individuals against itself, it is un^ler no 
obligation to provide a remedy through the courts. See 
United States v. Babcock 250 U. S. 328. In such circum¬ 
stances the Government mav limit the individual Ito ad- 

* . I 

ministrative remedies. See Tutun v. United States 220 
U. S. 568. It will be noted that nothing is found in th^ legis¬ 
lative history of the Selective Training and Service ’Act to 
indicate that the Congress intended to give the courts any 
right of judicial enforcement of the rights conferred on 
individuals as against the Government of the United States. 
The failure to grant judicial enforcement of such rights was 
not an oversight by Congress. It is clear that Congress in¬ 
tended to limit the rights of returning veterans to reerhplov- 
ment in the Federal service to administrative action. [ 

The Veterans’ Preference Act of 1944, and the Adminis¬ 
trative Procedure Act cited by plaintiff in support of his 
claim have no application to the issue here presented. 

The jurisdictional amount of $3000 is lacking. 

Defendants’ motion for summary judgment is sustained 
and the case will be dismissed for the reason that this court 
has no jurisdiction to hear and determine same. 

F. Dickinson Letts, 

Judge. 

41 Filed Jan. 7, 1949 

I 

Order 

This cause came on to be heard on defendants’ motidn for 
summary judgment or in the alternative to dismis^ the 
plaintiff’s complaint, and plaintiff’s motions to strike de¬ 
fendants’ affidavits, and for summary judgment op the 
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question of jurisdiction, and the Court having heard the 
argument of counsel, and being fully advised in the premises, 
it is by the Court this 7th day of January, 1949, Ordered, 
Adjudged and Decreed that: 

1. The motions to strike defendants’ affidavits, and for 
summary judgment on the question of jurisdiction filed 
herein by plaintiff be and the same are hereby denied. 

2. The motion for summary judgment filed herein by de¬ 
fendants be and the same is hereby granted and this case 
is hereby dismissed for the reason that this Court has no 
jurisdiction of this suit. 

F. Dickinson Letts, 

Judge. 

Seen: 

Warren E. Milj.ee, 

Attorney for Plaintiff. 

42 Filed Jan. 19, 1949 

Notice of Appeal 

Notice is hereby given this 19th day of January, 1949, 
that Orton T. Campbell, Plaintiff above named hereby ap¬ 
peals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 

on the 7th dav of January, 1949 in favor of the defendants 
• * ' 

against said plaintiff. 

W aeren E. Miller, 

Attorney for Plaintiff-Appellant, 

910—17th St., N. W.. 

Washington, D. C. 

Notify: 

John J. Deviny, 

Public Printer; 

Harry B. Mitchell, 

President, 

U. S. Civil Service Commission, 

U. S. Attorney for District of Columbia; 
E. Leo Backus, 

Attorney, Department of Justice. 
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Filed Feb. 15, 1949 

Plaintiff’s Points on Appeal 

Plaintiff intends to rely on the following points on appeal 
in the above entitled case: 

1. The Court erred in denying plaintiff’s motion to 
strike defendants’ affidavits. 

2. The Court erred in denying plaintiff’s motion for 
cross summary judgment. 

3. The Court erred in granting defendants’ Jnotion 
for summary judgment and in dismissing complaint. 

4. The Court erred in holding that Veterans’ 
ence Act of 1944 had no application to the facts In this 
case. 

5. The Court erred in holding that the Administra¬ 
tive Procedure Act had no application to the facts in 
this case. 

i 

6. The Court erred in not applying the provisions of 
the Selective Training and Service Act in this caise. 

] 

7. The Court erred in holding that it had no jurisdic¬ 
tion to hear the merits of this case. 

8. The Court erred in holding action was suit against 
the United States. 

9. The Court erred in holding that jurisdictional 
amount of Three Thousand Dollars ($3000) was 
relevant. 

Warren E. Miller, 

David S. Allshouse, 

Attorneys for Plaintiff, 

910 — 17th Street, 2V\ TT 7 . 

A copy of the above points on appeal was mailed postage 
prepaid to E. Leo Backus, Attorney, Department of Jujstice, 
and George Morris Fay, U. S. Attorney for the District of 
Columbia, Attorneys for Defendants, on the 15th day of 
February, 1949. 

David S. AllshoOse. 
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44 Filed Feb. 15, 1949 

Designation of Record on Appeal 

Plaintiff hereby designates the following portions of the 
record to be contained in the record on appeal in this action: 

1. Amended complaint filed July 1, 1948. 

2. Motion of defendants for summary judgment, affi¬ 
davits (2), filed August 23, 1948. 

3. Motion of plaintiff to strike affidavits and cross 
motion for summary judgment and affidavit in support 
filed September 24,1948. 

4. Order denying motion to strike defendants’ affi¬ 
davits and for cross summary judgment and granting 
defendants’ motion for summary judgment and dis¬ 
missing case filed January 7, 1949. 

5. Opinion, Letts, J., filed January 7, 1949. 

6. Notice of appeal bv plaintiff filed January 19, 
1949. 

7. Statement of plaintiff’s points on appeal. 

S. This designation. 

Warren E. Miller, 

David S. Allshouse, 

Attorneys for Plaintiff, 

910—17th St., N. IF. 

A copy of the foregoing Designation was mailed, postage 
prepaid, to E. Leo Backus, Attorney, Department of Jus¬ 
tice, and to George Morris Fay, U. S. Attorney, Attorney 
for the defendants, this 15th day of February, 1949. 

David S. Allshouse, 
Attorney for Plaintiff. 
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45 United States District Court for the District of 

Columbia 

United States of America, 

District of Columbia, ss: 

I, Harry M. Hull, Clerk of the United States District Court 
for the District of Columbia, do hereby certify the foregoing 
pages numbered 1 to 44, inclusive, to be a true and correct 
transcript of the record according to the designation filed 
by counsel in the case of Orton T. Campbell, Plaintiff, 
vs. John J. Deviny, etc., et al., Defendants, Civil Action No. 
684-48, as the same remains upon file and of record :in said 
Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 25th day of February, 1949. 


[seal.] 


Harry M. Hull, 

C\erk, 

By Robert M. Stearns, 

Deputy Cleric. 
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tSntteb States Court of Appeals 

FOR TIIE DISTRICT OF COLUMBIA CIRCUIT 

Xo. 10147 | 

Orton T. Campbell, appellant 

v. 

John J. Deviny, Public Printer, et al.. appellees 

_ 

APPEAL FROM THE EXITED STATES DISTRICT COURT FOR TEE 

DISTRICT OF COLUMBIA 

i 

_ 

I 

BRIEF FOR APPELLEES 

i 

— 

PRELIMINARY STATEMENT 

This is an appeal from an order of the United States District 
Court for the District of Columbia dismissing appellant's com¬ 
plaint for want of jurisdiction (App. 45). The opinion of the 
Court (App. 41) is reported at SI F. Supp. 657. 

The proceeding was instituted in the court below as an acjtion 
arising under Section S of the Selective Training and Service 
Act of 1040. 54 Stat. S85. S00: 56 Stat. 734; 5$ Stat. 79S^ 50 
U. S. C. App. 301 et seq. as implemented by civil-service regu¬ 
lations (Fed. Personnel Manual. R6-16) (App. 1-3). Appel¬ 
lant, an employee of the Government Printing Office, seeks a 
judgment to compel the Public Printer to place him in the 
supervisory position of Principal Technical Assistant in the 
Government Printing Office. The claim is founded upon |the 
contention that the position held by him at the time of j his 
entry into the military service. “Estimator-Jacket Preparer” 
(Grade CAF-7) had been reallocated during his absence with¬ 
out substantial change in duties and responsibilities to Grade 
CAF-11. and its title changed to that of Principal Technical 


(i) 
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Assistant, and that under the mentioned statute, he was entitled 
to all the benefits of the reallocation (App. 1-13). 

The employing agency determined that there had been no 
reallocation, and that the position of Principal Technical Assist¬ 
ant, an important supervisory post therein, was in no man¬ 
ner comparable to the position held by appellant, which, inter 
alia, was a nonsupervisorv one (App. 23, 24). The Civil Serv¬ 
ice Commission, to whom the matter was appealed, after 
lengthy hearings, affirmed the action of the Government Print¬ 
ing Office, finding that the positions were not comparable 
(App. 20-31). 

Appellant then sought to have the United States District 
Court determine independently the relative duties and respon¬ 
sibilities of the positions in question, notwithstanding the fac¬ 
tual determination and finding of the employing agency and 
the Civil Service Commission that there had been no 
reallocation. 

STATUTE AND REGULATION INVOLVED 

Section S of the Selective Training and Service Act. Act of 
September 16, 1940. as amended, 54 Stat. S90. 50 U. S. C. App. 
30S provides in pertinent part: 

(b) In the case of any such person who. in order to 
perform such training and service, has left or leaves a 
position, other than a temporary position, in the employ 
of any employer and who (1) receives such certificate, 
(2) is still qualified to perform the duties of such posi¬ 
tion. and (3) makes application for reemployment 
within ninety days after he is relieved from such train¬ 
ing and service or from hospitalization continuing after 
discharge for a period of not more than one year— 

(A) if such position was in the employ of the United 
States Government, its Territories or possessions, or 
the District of Columbia, such person shall be restored 
to such position or to a position of like seniority, status, 
and pay; 
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(B) if such position was in the employ of a private 
employer, such employer shall restore such person to 
such position or to a position of like seniority, status, 
and pay unless the employer’s circumstances have so 
changed as to make it impossible or unreasonable to do 
so; 

(C) if such position was in the employ of any State 
or political subdivision thereof, it is hereby declared to 
be the sense of the Congress that such person should be 
restored to such position or to a position of like senior¬ 
ity, status, and pay. 

****** *j 

(e) In case any private employer fails or refuses to 
comply with the provisions of subsection (b) or [sub¬ 
section (c), the district court of the United Statejs for 
the district in which such private employer maintains a 
place of business shall have power, upon the filing of a 
motion, petition, or other appropriate pleading by the 
person entitled to the benefits of such provision|s, to 
specifically require such employer to comply with such 
provisions, and, as an incident thereto, to compensate 
such person for any loss of wages or benefits suffered by 
reason of such employer's unlawful action. The court 
shall order a speedy hearing in any such case and shall 
advance it on the calendar. Upon application tci the 
United States district attorney or comparable official 
for the district in which such private employer mainjtains 
a place of business, by any person claiming to b^ en¬ 
titled to the benefits of such provisions, such United 
States district attorney or official, if reasonably sfatis- 
fied that the person so applying is entitled to such bene¬ 
fits, shall appear and act as attorney for such person in 
the amicable adjustment of the claim or in the filing of 
any motion, petition, or other appropriate pleading) and 
the prosecution thereof to specifically require such em¬ 
ployer to comply with such provisions: Provided, That 
no fees or court costs shall be taxed against the person 
so applying for such benefits. 
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Civil Service Regulations (Federal Personnel Manual, 
R6-16. published March 25, 1946) provide: 

Effect of reallocation during veteran’s absence—If 
the position held formerly by a returning veteran has 
been reallocated to a higher level without substantial 
change in duties and responsibilities, the veteran is en¬ 
titled to all benefits of the reallocation. 

STATEMENT OF FACTS 

The facts, as they appear from the complaint and the affi¬ 
davits of John J. Deviny and William C. Hull in support of 
defendants' motion, are as follows: 

Orton T. Campbell entered federal employment on October 
16. 1935. as an apprentice in the Government Printing Office 
at S15 per week. After serving his apprenticeship, and one 
year and five months as a journeyman, he was promoted on 
March 16.1942. from Compositor at Si.26 an hour to Estimator 
at S3.000 per year (position being considered as comparable 
to Grade CAF-7. fifth step), which position he held until 
January 29. 1943. when he was granted a military furlough 
(App. IS). 

Upon his return from military service on April 15, 1946, he 
was restored to duty as an Estimator and Specification Writer. 
His pay was adjusted from $3,000 to S3,640 per annum (the 
position being considered as comparable to Grade CAF-7. sev¬ 
enth step), giving him the benefit of any in-grade promotions 
he would have received had he not been absent in service. The 
position of Estimator and Specification Writer which he then 
held had been created pursuant to a reorganization during ap¬ 
pellant's absence, and absorbed his old position of Estimator, 
plus additional duties 1 (App. IS). 

Subsequently, on July 1. 1946. his pay was adjusted from 
S3.640 to $4.149.60 per annum as a result of the Public Printer's 
Administrative Order Xo. 41, dated July 1, 1946, increasing 

‘Attention is invited to this statement (based upon the affidavit of the 
Public Printer) in view of appellant’s assertion on page ;"> of his brief that 
he could not have beoti restored to his same position because that position 
was no longer in existence upon his return from the service. 


5 


6asic rates of compensation for certain employees in th|e Gov¬ 
ernment Printing Office by 14 per cent (App. 18). 

Less than six weeks later, on August 11, 1946, he wr)is pro¬ 
moted from $4,149.60 to $4,275 per annum (the position! being 
considered as comparable to Grade CAF-8, fifth step) apd title 
changed from Estimator and Specification Writer to (Senior 
Technical Assistant (App. IS). j 

His salary was increased on August 24. 1947, from $4,(275 to 
S4.400 (the position being considered as comparable to Grade 
CAF-S, sixth step) under Government Printing Office j?alary 
regulations which allow an annual increase of $125.40 to em¬ 
ployees at this salary level (App. 19). 

His salary was adjusted again on January 25, 1948. and his 
designation changed from Senior Technical Assistant at $4,400 
to Planner at $4,900 per annum (a single rate position without 
CAF equivalent), which position he now holds (App. 19) 
During Mr. Campbell's absence, pursuant to Administrative 
Order 14. dated April 16, 1943. the Planning Division. \Vherc 
he had been employed, was reorganized. The reorganization 
took effect June 1. 1943 (App. 19). As a consequence the 
Planning Division as such was abolished and. in its stead, four 
divisions were organized, one of which was the Commercial 
Planning Division. The Commercial Planning Divisionj ab¬ 
sorbed the former functions of the “Emergencv Service Sec- 
tion,” Campbell’s former section, as well as additional func¬ 
tions. A supervisory position of Principal Technical Assistant 
was set up in the Commercial Planning Division (this position 
being considered comparable to CAF-11 with a salary of 
$3,800). The applicable job description is set forth in para¬ 
graph 20 of the Public Printer’s affidavit (App. 22). j 
The present claim supposedly arises from this reorganiza¬ 
tion. Campbell contends that the position of Principal Tech¬ 
nical Assistant created pursuant to the organization is actually 
the same position that he held in the Planning Division at the 
time he entered military service, viz. “Estimator-Jacket Pre¬ 
parer," as reallocated to a higher grade and salary; that accord¬ 
ingly. under the applicable statute and regulations, supra, he 
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was entitled to all benefits of the reallocation, and should have 
been placed in the higher category (App. 19). 

Following appellant s claim that he was entitled to the higher 
position, and his demands that he be placed therein, the Public 
Printer made a comprehensive study of the situation, taking 
into consideration (a) the position held by appellant prior to 
his entry into the service and its duties and responsibilities; 
and (b) the duties and responsibilities of the position of Princi¬ 
pal Technical Assistant, the position appellant contends repre¬ 
sents his old position, as reallocated, to determine whether it 
entails substantially the same duties and responsibilities 
required of appellant's old position (App. 19, 20). 

It was found that the position held by appellant at the time 
of his entry into the armed forces was designated as “Estimator- 
Jacket Preparer” on the organization chart dated May 15, 1942, 
of the Treasury Department Subunit (L. W. Panneton, Super¬ 
visor) of the War Emergency Unit (H. Matheny, Supervisor) 
of the Emergency Service Section (E, I. Hill, Chief) of the 
Planning Division. The applicable job description, as well as 
the additional duties performed by Campbell while filling the 
position, are set forth in paragraph 17 of the Public Printer’s 
affidavit (App. 20. 21). 

Mr. Campbell had no supervisory authority or responsibility 
whatsoever in this position, and performed essentially the same 
work that other nonsupervisory workers in the Subunit per¬ 
formed (App. 22). 

The position of Principal Technical Assistant on the other 
hand, it was found, entails important supervisory responsibil¬ 
ity. broad knowledge, experience, versatility; its duties are in 
no way comparable to the position held by appellant prior to 
his entry into the service, or to the duties and responsibilities 
that appellant had while occupying such position; in essence, 
the difference between the two jobs is the difference between an 
ordinary journeyman in a trade, and a master or supervisor, 
who necessarily possesses much greater capacity in all phases 
of the work (App. 22, 23). 

The position of Principal Technical Assistant, when created, 
was filled by Louis W. Panneton, who was the Supervisor of 
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the Subunit in which Campbell had worked. It was deter¬ 
mined that Panneton possessed the necessary qualifications for 
the position (App. 23). 

Campbell, on the other hand, did not, and does not possess 
the qualifications for the position, due mainly to his ladk of 
experience, maturity of judgment, sense of responsibility, and 
reliability. His total experience prior to his entry into! the 
service consisted of six months as a Compositor at SI.20 an 
hour, and two and one-half months at SI.26 per hour. He| was 
then detailed to the Planning Division for training and testing 
of his fitness for promotion to an Estimator (full-pay level at 
CAF-7). During most of the time he claims to have then 
performing the highest grade of work in the Planning Division, 
he was actually in a training status at SI.26 an hour. He was 
in training at this figure for a period of eight months before 
his transfer on March 16. 1942, to the Planning Division as an 
Estimator. Appellant spent a total of ten months as an Esti¬ 
mator, at which time he entered the military service (App. 
23, 24). 

Due to his limited experience, as well as specific instances 
of lack of good judgment which proved embarrassing to the 
Office, Campbell could never have been entrusted to haijdle 
a supervisory position such as the one he seeks, or be permitted 
to represent the Government Printing Office in important out¬ 
side contacts. The latter function is an important one in con¬ 
nection with this position (App. 24). 

Campbell in the past has acted in behalf of the Government 
Printing Office in dealings with outside contractors, as h^ve 
other non supervisory personnel in Grade CAF-7. This ljias 
been in a restricted sense, however, and under specific and 
limiting instructions (App. 24). 

On the basis of the foregoing, it was found and determined 
that there had been no reallocation to a higher grade or salary 
of appellant's position, and that the position of Principal Tech¬ 
nical Assistant which appellant seeks is not his former position, 
or substantially his former position; accordingly, it was foujid 
and determined that the position which appellant held subse¬ 
quent to his return from the military service was a restoration 




s 


to his former position, or to one of like seniority, status, and 
pay. His subsequent promotions have resulted in giving him 
a position substantially superior to any position held by him 
prior to his entry into the service so that the Government Print¬ 
ing Office has actually more than complied with the spirit and 
intent of the Selective Service Act (App. 24). 

Campbell’s duties, upon his return from the military serv¬ 
ice, were those of the subordinate worker, and not of a super¬ 
visor, and were directly commensurate with the position that 
he was actually filling, viz. that of Estimator-Specification 
Writer (App. 24, 25). 

On March 10. 1947, Campbell submitted a written appeal to 
the United States Civil Service Commission. The appeal was 
based upon the alleged failure of the Government Printing 
Office to comply with the reemployment provisions of the 
Selective Service and Training Act. the contention being, as 
above pointed out. that pursuant to the reorganization, the 
position held by appellant at the time he entered the military 
service had been reallocated to a higher level without substan¬ 
tial change in duties and responsibility but with a higher per 
annum salary and grade; that under Civil Service Regulations 
(Federal Personnel Manual. R6-16). he should have been 
restored to the higher position upon his return from military 
service (App. 29). 

The matter was referred to the Veterans’ Service Section and 
carefully investigated through the employing agency. Wit¬ 
nesses were interviewed, including witnesses designated by ap¬ 
pellant; records of the agency were examined in detail; the 
reorganization alluded to by appellant was analyzed; and the 
duties performed by appellant both before and after his return 
from service were studied, as well as the duties and responsibili¬ 
ties of the higher position which appellant seeks (App. 29, 30). 

After consideration of all the facts and circumstances, it was 
determined that there had been no reallocation of appellant's 
position to a higher level, and that the Government Printing 
Office had fully complied with the provisions of the Selective 
Service and Training Act of 1940 and Regulation R6-16. Ap¬ 
pellant was so advised on June 6. 1947 (App. 30). 
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Campbell, through his attorney, filed a formal letter of appeal 
with the United States Civil Service Commission, dated June 
9, 1947, and requested a hearing in the matter. The Appeal 
was based upon the same ground as that submitted in the gppeal 
before the Veterans’ Service Section. In accordance wjth the 
Commission’s practice, the appeal was referred to the Board 
of Appeals and Review for oral hearing. The hearing wjas had 
before three members of the Board on July 16, 1947. Appel¬ 
lant was represented by counsel, and was given full opportunity 
to present his side of the case. Appellant testified at ljength, 
and introduced documentary evidence. A transcript pf the 
proceedings was made. A copy of the transcript was trans¬ 
mitted to the Government Printing Office for its remarks and 
comments. After receipt of reply from the Government Print¬ 
ing Office by letter dated August 25. 1947, a copy of the Gov¬ 
ernment Printing Office's reply was furnished appellant for 
his remarks and comments. Appellant’s reply was received by 
letter dated September S, 1947 (App. 30). 

After full consideration of the entire record, the Board found 
by unanimous vote that appellant's claim was not justified, and 
that the Government Printing Office had not violated the Selec- 
tive Service and Training Act of 1940 or any other statute or 
regulation. Upon this determination being made, the Board 
laid the matter before the Commission with its findings and 
recommendations. The Commission concurred in the findings 
of the Board. All parties concerned were notified of th(j deci¬ 
sion (App. 30. 31). 

Appellant through his attorney made a request by letter 
dated October 22. 1947, for a personal hearing before the three 
United States Civil Service Commissioners. The basis for the 
appeal was upon the same ground as previously asserted, i The 
request was granted. The three Commissioners. Harry B. 
Mitchell. Frances Perkins, and Arthur S. Flemming, hear[d the 
case on November 19, 1947. Appellant was represented by 
counsel, and was given full opportunity to present any evidence 
or testimony that he had to offer (App. 31). 

The three United States Civil Service Commissioners, after 
consideration of the entire record, found by unanimous vote 
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that there was no basis for appellant’s claim, and that the 
Government Printing Office had not violated the Selective 
Service and Training Act of 1940, or any other statute or regu¬ 
lation and that therefore the decision of the Board of Appeals 
and Review of the United States Civil Service Commission, on 
the said prior appeal of the said Orton T. Campbell as concurred 
in by the Commission, should be affirmed. The interested 
parties were notified by letter of January 29, 194S (App. 31). 

Upon denial of the claim by the Civil Service Commission, 
appellant filed this suit. After hearing, the District Court, in 
an opinion by Judge Letts, stating that a “review of the admin¬ 
istrative action reveals that extraordinary measures were pur¬ 
sued to insure the protection and security of plaintiff’s rights,” 
found that the “Court had no jurisdiction to hear and deter¬ 
mine the same” (App. 44-45). 

SUMMARY OF ARGUMENT 

I. The Court below lacked jurisdiction to entertain this 
proceeding. 

A. The determination of the relative duties and responsi¬ 
bilities of the positions in question involves an inquiry' into the 
internal administrative structure of the Government Printing 
Office. The courts for well over 100 years have firmly and 
consistently refused to intervene in the internal affairs of the 
executive departments, and wisely so. since an attempt by the 
court herein to attempt the precise delineation in a matter of 
such intimate departmental concern as the respective duties, 
functions, responsibilities, and scope of authority of the depart¬ 
mental positions in question would be. in a sense, a usurpation 
of the functions and prerogative placed by law in the executive. 
Appellant’s efforts, therefore, to obtain a retrial and reexami¬ 
nation of the findings of the Government Printing Office and 
Civil Service Commission must fail. 

B. Apart from the above, appellant cannot succeed. The 
determination as to whether, as a result of a complex admin¬ 
istrative reorganization and adjustment, with the consequent 
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shifting of personnel and responsibilities, certain positions 
were reallocated, involves a matter of judgment and discre¬ 
tion and, accordingly, mandamus will not lie. 

C. Congress made no provision in the Selective Training 
and Service Act of 1940 for judicial enforcement of a veteran’s 
reemployment privileges against the United States provjided 
for therein, although it did so provide with respect to private 
employment. In the absence of such specific provision,! the 
principle of sovereign immunity from unconsented suits is 
applicable. The immunity cannot be waived by implication, 
but must be removed by express congressional consenti; in 
any event, the legislative history of Section S rebuts any 
inference that judicial enforcement against the Federal (Gov¬ 
ernment was contemplated. Accordingly, the language of 
the statute and its legislative history compel the conclusion 
that the court below lacked jurisdiction to entertain this pro¬ 
ceeding. The United States Circuit Court of Appeals for the 
First Circuit in construing this statute so held in Insular Police 
Commission v. Lopez, 160 F. (2d) 673 (1947), cert, dbn., 
331 U. S. 855. 

D. The S3.000 jurisdictional amount is lacking herein, ’fhe 
United States Circuit Court of Appeals for the first circuit in 
the identical case of Insular Police Commission v. Lopez, sufrra, 
held that the S3.000 jurisdictional amount was applicable in 
these cases. 

II. Apart from jurisdictional considerations, appellant would 
appear to have no claim on the merits. Appellant’s case cov¬ 
ered two agencies, the Government Printing Office and the 
Civil Service Commission, ultimately reaching the highest 
officials of each of those agencies. There were actually thtee 
separate proceedings in the Civil Service Commission, each [at 
a higher level, the final hearing being before the three Coln- 
missioners, Flemming. Mitchell, and Perkins. Despite this, it 
was agreed unanimously by all who considered the matter thlat 
there was no basis or justification for the claim. 
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ARGUMENT 

I 

The Court below lacked jurisdiction to entertain this 

proceeding 

A. The judiciary will not intervene in a matter pertaining to the internal 
administration of the executive branch of the Government 

Appellant's request for an independent determination by the 
court of the relative duties and responsibilities of the positions 
in question involves an inquiry into the internal administra¬ 
tive structure of the Government Printing Office, and the vari¬ 
ous reorganizations, personnel actions, and adjustments under¬ 
taken therein. It entails analysis of the position held by appel¬ 
lant at the time of his entry into the service, and the duties 
and responsibilities thereof, including the scope of authority, 
measure of responsibility, freedom of action, and initiative 
reposed in appellant by his superiors pursuant to departmental 
practice and procedure. A similar inquiry with respect to the 
supervisory position of Principal Technical Assistant would be 
necessary, and a comparison between the two positions made. 

An inquiry of this nature, involving as it docs the internal 
administration of a federal agency, is one which the courts for 
well over 100 years have firmly and consistently refused to 
make, and for reasons of sound policy. The court will not 
assume to control the action taken by the executive officers in 
the exercise of judgment and discretion in the complex and 
intricate field of personnel management. For, the court, in 
defining, as in this case, an internal departmental position, 
would be usurping, in a sense, the function and prerogative 
placed by law in the executive. 

The public policy underlying this long standing principle is 
exemplified in the present case. The intricate and technical 
factors entering into the process of job classification have been 
pointed out in the affidavit of the Public Printer. The court 
will not define or delineate the duties of the positions in ques¬ 
tion since the scope of authority and measure of responsibility 
attached to the positions (particularly the supervisory one) 
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lie peculiarly within the knowledge, judgment, and discretion 
of the Agency (Government Printing Office) which created the 
posts, and is charged with their superintendence. 

Moreover, the court, in undertaking to define the positions, 
ascribing to them certain duties and responsibilities cojntrary 
to the determination and intendment of the Public Pointer, 
and subsequently imposing its w’ill upon the Agency in accord¬ 
ance with its decision, would, in effect, be conforming the 
internal structure of that organization pursuant to its| judg¬ 
ment rather than to the judgment of the Agency, whiclji, pre¬ 
sumably, is more intimately acquainted with its needs, afid the 
commensurate duties to be performed therein. The mischief 
resulting from such interference is manifest. 

The Courts have wisely refrained from such activity. As 
stated by Judge Letts in his opinion below “Few’ principles of 
law are more definitely established than that expressing the 
forbearance of the courts in matters involving the internal 
administration of the executive branch of the Government” 
(App.43). j 

“The interference of the courts with the performance of the 
ordinary duties of the executive departments of the Govern¬ 
ment would be productive of nothing but mischief; and >jve are 
quite satisfied that such a power w r as never intended to be| given 
to them.” Taney. C. J., in Decatur v. Paulding, 39 U. (14 
Pet.) 496, 515 (1840); Perkins v. Lukens Steel Co., 310 U. S. 
113, 131-132 (1940). 

The principle of nonintervention in the normal functions 
and duties of the Executive Branch of the Government has 
had perhaps its most frequent expression and application in 
cases, such as the one at bar. involving matters related to 
executive personnel administration. Keim v. United States, 
177 U. S. 290 (1900); Eberlein v. United States, 257 U. S. 82 
(1921), aff’g 53 C. Cls. 466 (1918); White v. Berry, 171 U. S. 
366 (1898); Levy v. Woods et al., -U. S. App. D. C. 


171 F. (2d) 145 (194S); Friedman v. Schwellenbach et gl., 81 
U. S. App. D. C. 365, 159 F. (2d) 22 (1946), cert, deni, 330 
U. S. 838; Hammond v. Hull, 76 U. S. App. D. C. 301, 331 F. 
(2d) 23 (1942), cert, den., 31S U. S. 777 (1943); Love v. United 
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States, 108 F. (2d) 43 (C. C. A. 8th, 1939), cert, den., 309 U. S. 
673 (1940); Levine v. Farley, 70 App. D. C. 3S1, 107 F. (2d) 
1S6 (1939), cert, den., 308 U. S. 622 (1940); United States ex 
rel. Taylor v. Taft, 24 App. D. C. 95 (1904), writ of error dis¬ 
missed, 203 U. S. 461 (1906); Lellman v. United States, 37 C. 
Cls. 12S (1902); Miller v. United States, 45 C. Cls. 509 (1910); 
Kellom v. United States, 55 C. Cls. 174 (1930); Golding v. 
United States, 78 C. Cls. 6S2 (1934); Bennett v. United States, 
89 C. Cls. 322 (1939); Bratton v. United States, 90 C. Cls. 604 
(1940); Block v. Sassaman, 26 F. Supp. 105 (D. Minn., 1939); 
Waterman v. Somervell, 34 F. Supp. 695 (S. D. X. Y., 1940). 

Thus, in Keim v. United States, supra, the plaintiff was dis¬ 
charged as inefficient. The plaintiff requested the Court be¬ 
low to find that his discharge was “without just cause" and 
that at the time of his discharge he was an efficient clerk who 
had “discharged his duties faithfully and efficiently” and pos¬ 
sessed “the necessary business capacity for the proper discharge 
of the duties of said clerkship" (p. 292). These findings the 
Court below declined to make “deeming said requested findings, 
if true, to be irrelevant to the issue presented” (p. 292). In 
affirming the dismissal of plaintiff's action the Supreme Court 
declared in language directly pertinent here (pp. 292, 293-294, 
295-296): 

Upon these facts we are asked to decide whether the 
courts may supervise the action of the head of a depart¬ 
ment in discharging one of the clerks therein. 

It has been repeatedly adjudged that the courts have 
no general supervising power over the proceedings and 
action of the various administrative departments of 
government. * * * 

The appointment to an official position in the Gov¬ 
ernment. even if it be simply a clerical position, is not 
a mere ministerial act, but one involving the exercise 
of judgment. The appointing power must determine 
the fitness of the applicant; whether or not he is the 
proper one to discharge the duties of the position. 
Therefore it is one of those acts over which the courts 
have no general supervising power. * * * 
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Nowhere in these statutory provisions is ther^ any¬ 
thing to indicate that the duty of passing, in thp first 
instance, upon the qualifications of the applicants, or, 
later, upon the competency or efficiency of those who 
have been tested in the service, was taken away froim the 
administrative officers and transferred to the cpurts. 
Indeed, it may well be doubted whether that is a} duty 
which is strictly judicial in its nature. It would seem 
strange that one having passed a civil-service examina¬ 
tion could challenge the rating made by the commission, 
and ask the courts to review such rating, thus trans¬ 
ferring from the commission, charged with the dqty of 
examination, to the courts a function which is, at least, 
more administrative than judicial; and if courts should 
not be called upon to supervise the results of a civil- 
service examination equally inappropriate would |>e an 
investigation into the actual work done by the various 
clerks, a comparison of one with another as to compe¬ 
tency, attention to duty. etc. These are matters pecu¬ 
liarly within the province of those who are in charge 
of and superintending the departments * * * we 

are clear that they must be settled by those adndinis- 
trative officers. 

In the Eberlein case, supra, an employee of the Customs 
Service of the Treasury Department was removed uponj the 
basis of certain charges preferred against him. Upon subse¬ 
quent reinvestigation it was reported by the Attorney Geheral 
and the Supervisor of Customs that the charges had not been 
sustained, and the President caused Eberlein to be reinstated. 
After such reinstatement, he brought suit against the Uijited 
States in the Court of Claims seeking to recover his salary for 
the time he was out of employment. The Court of Claims, 
while pointing out in its opinion that the subsequent investi¬ 
gation had established Eberlein’s complete innocence, never¬ 
theless denied him any recovery. The Supreme Court, in 
affirming the decision of the Court of Claims, said (p. S4): 

There can be no question from the findings in this 
case that the plaintiff had the benefit of a hearing 


I 
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according to the regulations then in force 
the things required by law and regulations were done, 
and the discretion of the authorized officers was exer¬ 
cised as required by law. It is settled that in such 
cases the action of the executive officers is not subject 
to revision in the courts. 

In Hammond v. Hull, supra, this court applied the principle 
in a case involving an action against the Secretary of State 
and other officials for mandatory and injunctive relief and 
for a judgment declaring plaintiff's rights as a foreign service 
officer. In accordance with the rule that courts will not review 
the merits or attempt to determine the truth or falsity of 
charges underlying the dismissal, reduction, or other action 
taken with respect to Federal executive personnel, the Court 
did not reexamine, as plaintiff there requested, the charge that 
he had engaged in disloyal dealings with an alleged agent of 
a foreign government. The Court concerned itself only with 
determining whether the action of the defendants was ‘‘clearly 
a violation of some provision of law” or whether in taking the 
action which they did they had “failed to observe and carry 
out the procedure provided by law” (p. 25). 

Levine v. Farley, supra, also decided by this Court, well 
states the principle which is controlling here. In that case the 
plaintiff sought a writ of mandamus against the Postmaster 
General to compel plaintiff’s reinstatement in a position from 
which he had been removed. Plaintiff charged that his dis¬ 
missal was the result of unfair discrimination against him. 
The Court in affirming dismissal of plaintiff's action pointed 
out that (p. 191) “the only question for decision is whether 
a court may go behind the official findings of the postal authori¬ 
ties and try questions of fact all over again. We think the rule 
is that this cannot be done.” After considering some of the 
many cases on this point the Court concluded (p. 191), “In 
short, the courts are powerless to review the merits of a valid 
charge." 

In amplification of this principle the Court declared (p. 
191): 

But, even if all participated, the degrees of offending 
might very well have been different, and that ques- 
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tion was submitted to the postal authorities upon the 
respective proceedings against all who participated. 
To weigh the question of guilt as between them would 
involve a retrial of the facts and, as we have already 
said, that is not our right, but a matter solely within 
the province of the postal authorities. * * * the 

facts must be settled by administrative officers of gov¬ 
ernment, and the trial court is not permitted to substi¬ 
tute its judgment for theirs, for to do so woufd be 
interfering with the discretion imposed by statute, and 
this is the sustained ruling on that subject. 

We, therefore, held that, where action is taken in 
removing from office an employee in the classified service 
and the action is in accordance with requirements of 
the statute relating thereto, such action is not review- 
able by mandamus, and a court of law has no jurisdic¬ 
tion to inquire into the guilt or innocence of the employee 
as to the charges upon the which he was removed. 

One further case deserves special note. Plaintiff, in Go\ding 
v. United States, supra, was a classified civil-service employee 
who was removed from office. The removal was made in 
accordance with the controlling procedural requirements. He 
brought suit for his salary, alleging that he was not guilty oi any 
of the charges against him and that he had been removed as the 
result of a conspiracy among various persons and officials; that 
his removal was based upon perjured testimony obtained 
through duress and undue influence; that the investigation was 
biased, prejudiced, and unfair; that his superior was biased 
and prejudiced against him and had publicly stated that the 
plaintiff was guilty even before plaintiff had made written 
answer to the charges. In dismissing the complaint the Court 
declared (p. 6S5): 

The allegations that the plaintiff was innocent of the 
charges preferred against him, that his removal was the 
result of a concerted action by certain individuals and 
officials who had entered into a conspiracy to cause his 
removal, that his removal was based on perjurious state¬ 
ments obtained through duress and undue influence, and 
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that the investigation which resulted in his removal was 
biased, prejudiced, and unfair, are immaterial. It is 
not within the jurisdiction of the court to inquire into 
the guilt or innocence of the plaintiff as to the charges 
upon which he was removed from office. These charges 
were considered and passed upon by officials of the 
Bureau of Prohibition who had authority to act upon 
them. It appearing from the averments of the petition 
that every step requisite to the removal from office of an 
employee of the Government in the classified civil serv¬ 
ice was taken by Bureau officials in the plaintiff’s case, 
their action in removing him from office is conclusive and 
is not subject to review by the court. 

As recently as last November, this court again reaffirmed 
this long-established principle of non-intervention. Levy v. 
TT'oor/.s. ct aL. supra, decided November 2S. 194S. 

It is submitted, therefore, that appellant’s efforts in the 
present action to obtain a retrial and reexamination of the 
facts and circumstances which led to the determination by 
the Government Printing Office and the Civil Service Com¬ 
mission that there had been no reallocation of plaintiff’s posi¬ 
tion must fail. Three thorough and exhaustive hearings in 
the language of Judge Letts arc “hardly descriptive of the 
steps taken to guarantee a full. fair, and sympathetic con¬ 
sideration of every aspect of his case" (App. 44). 

B. The mandatory power of the court does not extend to administrative 
action involving judgment and discretion 

“The only acts to which the power of the court, by mandamus 
extends, are such as are purely ministerial, and with regard 
to which nothing like judgment or discretion in the perform¬ 
ance of his duties, is left to the officer: * * * whenever 

the right of judgment or decision rests in him. it is he, and 
not the courts, who can regulate its exercise (£/. S. ex. rel. 
Goodrich v. Guthrie, .58 U. S. (17 How.) 2S4. 303-304 (1S54). 
To the same effect see Decatur v. Paulding, supra; Boynton 
v. Blaine, 139 U. S. 30G. 319 (1890); U. S. ex rel. Dunlap v. 
Black. 128 U. S. 40. 4S (1858); U. S. ex rel. Red field v. Window, 
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137 U. S. 636; Bates & Guild Co. v. Payne, 194 U. S. 106; 
Riverside Oil Co. v. Hitchcock, 190 U. S. 316; U. S. ex rel. 
U. S. Borax Co. v. Ickes, 68 App. D. C.. 399. 98 F. (2d) 271, 
cert. den. 305 U. S. 619 (1938) (“the law must not only author¬ 
ize the demanded action, but require it; the duty must be jclear 
and indisputable”); U. S. ex rel. Edwards v. Root, 22 App. 
D. C. 419, 429-430 (1903); Morgan v. Hines, SO U. S. App. 
D. C. 79, 149 F. (2d) 21, cert. den. 326 U. S. 734; U. S. ex rel. 
Maine Potato Growers & Shippers Association et al. v. Inter¬ 
state Commerce Commission, 66 App. D. C. 39S. 88 F. |(2d) 
7S0 (1937), cert. den. 300 U. S. 084; U. S. ex rel. Taylor v. 
Taft, supra, at p. 9S; Levine v. Farley, supra, at p. 191; \j. S. 
ex rel. Crow v. Mitchell et al., 67 App. D. C. 61, 89 F. (2d) 
805 (1937)). 

The action of the Public Printer and the Civil Service Com¬ 
mission complained of herein involves the exercise of judg¬ 
ment and discretion. The determination as to whether, as a 
result of a complex administrative reorganization and adjust¬ 
ment with the consequent shifting of personnel and responsi¬ 
bilities, certain positions were reallocated involves the exercise 
of discretion, judgment and skill of the highest order. 

Accordingly, even if the present action were not one relating 
to the internal administration of the executive branch of the 
government, appellant cannot succeed. The present suit in¬ 
volving as it does a matter of judgment and discretion is not 
reviewable by mandamus. 

C. The United States has not waived its immunity from suit 

Appellant’s suit to enforce his alleged employment rights 
against the United States is based upon the Selective Training 
and Service Act of 1940 which provides that a person entering 
military service while holding a position with the United States 
Government “shall be restored to such position, or to a posi¬ 
tion of like seniority, status, and pay.'’ upon return from the 
service. 

It is noted, however, that the Act upon which appellant relies 
makes no provision for judicial relief in cases where the Federal 
Government is the employer. The only provision in the Act 
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made for judicial enforcement of a veteran’s reemployment 
privileges is contained in Section 8 (e) supra, which relates 
exclusively to positions in the employ of any private employer. 

The question raised, therefore, is whether, in the absence of 
specific provision for judicial relief in cases of this nature, the 
federal district courts have jurisdiction to enforce the reem¬ 
ployment privileges of a returning veteran against the United 
States. 

The precise question was raised in Insular Police Commis¬ 
sion v. Lopez, 160 F. (2d) 673 (1947), cert. den. 331 U. S. 855. 
a suit brought under the same statutory provision as that under 
which the present suit was brought, Section 8 of the Selective 
Training and Service Act of 1940. The United States Circuit 
Court of Appeals, First Circuit, in holding that federal district 
courts were without jurisdiction in such cases, stated (Magru- 
der, C. J.. p. 676): 

In Lynch v. United States, 1934, 292, U. S. 571, 582, 
54 S. Ct. S40. S45; 7S L. Ed. 1434, the Court said: “When 
the United States creates rights in individuals against 
itself, it is under no obligation to provide a remedy 
through the courts.” United States v. Babcock, 250 
U. S. 328. 331, 39 S. Ct. 464. 63 L. Ed. 1061. “It may 
limit the individual to administrative remedies.” Tutun 
v. United States, 220 U. S. 56S. 576, 46 S. Ct. 425, 70 
L. Ed. 738. “So far as we can find, the legislative history 
of the Selective Training and Service Act is barren of 
any intimation that the Congress contemplated any 
judicial enforcement of the rights conferred as against 
the Government of the United States or of its Territories 
or possessions.” 

The Court directed the district court to dismiss the com¬ 
plaint for lack of jurisdiction. The decision of the First Circuit 
is based upon the familiar doctrine of the common law, which 
holds that the sovereign cannot be sued without its consent. 
And the consent cannot be spelled out by implication. No 
jurisdiction exists to entertain suits against the sovereign in 
the absence of express congressional consent. U. S. v. Sher¬ 
wood, 312 U. S. 5S4; Rock Island R. R. Co. v. U. S., 254 U. S. 
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141; Schillinger v. United, States, 155 U. S. 1G3; Munro v. 
United States, 303 U. S. 36. Here there is no such consent. 

In any event, the legislative history of Section 8 negatives 
any inference or implication that judicial enforcement ojf vet¬ 
erans' reemployment rights against the executive departments 
was intended or contemplated. The inference gained from a 
study of the legislative history supports the view that Congress 
intended to restrict the remedy to private employment pases. 
Early drafts of the Selective Service bills which contained no 
mandatory reemployment provisions for private employers 
did not provide for judicial enforcement of reemployment 
rights. Senate Committee on Military Affairs. Committee 
Prints (Nos. 1—1) of S. 4164. 76th Congress. 3d Session. When 
private employers were brought under compulsory reemploy¬ 
ment provisions, a combined administrative and judicial en¬ 
forcement procedure as to such employers was suggested and 
considered (Committee Prints Xos. 5 and 6 of S. 4164. supra), 
but was ultimately replaced by the present provisions per¬ 
mitting resort to the courts for violations of the act by private 
employers. S6th Cong. Rec. 10922-10923. 11697-11702.-' 

The above summary of the legislative history of Sect ion S 
demonstrates the careful consideration which Congress gave 
to the question of judicial enforcement of reemployment privi¬ 
leges. The provision permitting resort to the courts camcj into 
being with the extension of the reemployment obligation to 
private employers. The remedy was never extended beyond 
this scope. That Congress never intended to create legally 
cognizable rights in federal employees, such as appellant,! cov¬ 
ered by Section S (b) (A) is conclusively shown by subsequent 
congressional failure to provide such employees with either 

: While S. 4104 was before the Senate, the House considered reenploy- 
men t provisions in S. J. Res. 2$6. the proposed National Guard Act. A 
provision for judicial enforcement of reemployment rights, exclusively 
applicable to private employers, was inserted by the House (SO Cong Rec. 
10344. 10439) and. with an amendment providing for representation of 
veterans in such suits by U. S. Attorneys (SO Cong. Rec. 10443-10144), was 
passed by both houses after conference. SO Cong. Rec. 10703. 10791. The 
judicial enforcement provision of S. 4104 was conformed to the similar 
provision in S. J. Res. 280. SO Cong. Rec. 10922-10923. 
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an administrative or judicial remedy, although such legislation 
has been strongly urged by the United States Civil Service 
Commission. 61st Annual Report (1944), P. 6; 62d Annual 
Report (1945), P. 3. 

Thus, the language of Section S of the Selective Training 
and Service Act and its legislative history, as well as clear prin¬ 
ciples of sovereign immunity from unconsented suits, compel 
the conclusion that the court below was without power to 
entertain this proceeding. 

There is ground for the belief that Congress purposely 
omitted making provision in the Act for judicial relief against 
the executive departments of the Government in these cases. 
A blanket provision for unlimited and unrestricted judicial 
enforcement of reemployment rights against the executive 
would raise serious questions of constitutional law. Thus, a 
mandate from the legislative branch of the Government to the 
executive branch compelling the latter to reemploy certain 
personnel might well be considered as an improper interfer¬ 
ence by Congress in the internal affairs of the executive, and 
with the necessary discretion reposed in it by the constitution. 

Indeed, even the enactment of the civil-service laws, with 
their narrow and much more limited restriction upon the powers 
of the executive to select and deal with its personnel was open 
to considerable doubt from the constitutional standpoint. See 
13 Op. Atty. Gen. 516. 

That Congress was aware of the constitutional aspects of 
the legislation at the time of its enactment is evidenced from 
the fact that it carefully refrained from invading the sovereign 
rights of the states in connection with the restoration of state 
employees. There, Congress limited itself to a declaration that 
it was in “the sense of the Congress that such person should 
be restored to such position, or to a position of like seniority, 
status, and pay.’' It properly made no attempt to determine 
state policy. 

In view of this carefully drawn legislation, and the fact that 
Congress apparently refused to provide expressly for judicial 
enforcement of veterans' reemployment rights, it would hardly 
seem proper for the court to assume that jurisdiction was con¬ 
ferred in these cases by implication. The duty is upon Con¬ 
gress, and not the courts, to define and set the policy and chart 
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the course to be followed. Not having done so, the courts will 
not assume that power. 3 

Appellant suggests in its brief that the District Cour^ for 
the District of Columbia, as distinguished from other district 
courts, has ample mandatory power to compel public officials 
to perform their ministerial duties, not involving judgment or 
discretion; that since the duty to restore veterans is manda¬ 
tory upon the Federal Government under the Act, the court 
can issue mandamus to compel the desired action. 

It is conceded that the District Court for the District of) Co¬ 
lumbia possesses mandatory powers. The existence of ^uch 
power, however, does not aid appellant here. Mandamiis is 
simply a procedure or method utilized to enforce a right other¬ 
wise cognizable in the courts. Mandamus, being nothing rjiore 
than a procedural remedy, cannot be used to supply a dejfect 
in an alleged substantive right, the defect being that the alleged 
right herein is not a legally cognizable one. Consequently, 
since appellant has failed to overcome the preliminary hupdle 
of establishing that he has a legally cognizable claim, the ques¬ 
tion of its enforcement by mandamus or otherwise is not 
reached. 4 

It is submitted that the claim here is not legally cognizable 
because the United States has not consented to the suit, ijt is 
clearly a suit against the United States, and not a suit agajnst 
public officials, as individual trespassers to recover damages, 
or prevent a threatened invasion of property rights. On Ithe 
contrary, the relief sought could only be obtained by affirma¬ 
tive official action by an agency of the Federal Government, 

_ i 

3 The alleged danger expressed by appellant of placing veterans’ reem¬ 
ployment rights under the Selective Training and Service Act exclusively 
in the hands of the administrative authorities is not borne out by the record. 
Thus, the almost total lack of suits brought under the Act, despite literally 
thousands of veterans returning to federal service, is amide demonstration 
of the adequacy of the administrative safeguards established and enforced 
by the President. 

The question of the enforcement of the reemployment rights of returning 
veterans in the federal service is. at the present time, largely academic 
since the veterans of World War II have long since been restored. 

4 The net effect of this argument is that Congress intended to give cjnly 
veterans in the District of Columbia ready access to a federal court for the 
purposes of enforcement of their rights. This is obviously fallacious. 
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the Public Printer in his official capacity. The object of the 
suit as well as the effect of the judgment would be to require 
that appellant be placed in a position beyond his present one 
on the federal rolls; the corresponding salary would become 
a charge upon the public treasury. Such a suit is clearly one 
against the sovereign and will not lie in the absence of consent. 
Mine Safety Co. v. Forrestal, 320 U. S. 371; Morrison v. Work, 
206 U. S. 4S1: Wells v. Roper, 246 U. S. 335; Belknan v. Schild, 
101 U. S. 10, IS; Ilagood v. Southern, 117 U. S. 52; Louisiana v. 
Jumel, 107 U. S. 711; Boeing Air Transport v. Farley, 64 App. 
D. C. 102. 75 F. (2d) 765. cert. den. sub nom„ Pacific Air Trans¬ 
port v. Farley, 294 U. S. 728; Transcontinental tfc Western Air 
v. Farley , 71 F. (2d) 2S8 (C. C. A. 2d), cert. den.. 293 17. S. 
603; Shoshone Irr. Dist. v. Ickes, 63 App. D. C. 167. 70 F. (2d) 
771. cert. den.. 293 U. S. 5712 

''The present ease is to he distinguished from the class of cases where 
the claimant seeks to compel a license clerk, or one in analogous position, 
to issue a license. In those cases, the sovereign, strictly shaking, is not 
directly concerned, or so closely and intimately involved, as to be considered 
a party in interest. Accordingly, such cases are not considered to be suits 
against the sovereign. 

This suit may be compared to one seeking specific performance of an 
obligation of the Government, rather than one involving routine minis¬ 
terial functions of a subordinate official. A suit for specific performance 
of a governmental obligation, or its companion suit for damages, cannot be 
maintained without the express consent of the Government. 

It is noted that the United States Supreme Court denied certiorari in 
Insular Police Commission v. Lopez, supra, at a time when the restoration 
question was of considerably greater importance than it is at present. If 
the right to judicial enforcement of reemployment privileges were as clearly 
established as appellant claims, it seems that the Supreme Court would have 
granted certiorari in that case, and the fact that the United States District 
Courts (outside the District of Columbia ) ordinarily lack mandamus powers, 
and cognizance of suits under $ff.onO in amount, would not neo*-. .• i*ily have 
been fatal. In any event, if the latter two jurisdictional deficiencies (man¬ 
damus and the Sthonil limitation) were deemed fatal to tin* action, and the 
sole bases for tin* Supreme Court's affirmance (in effect) of tin* lower court 
decision, it would seem, nevertheless, that the court would have granted 
certiorari, since in a matter of novel impression on a question of such 
import, the court, undoubtedly, would have felt impelled to specify the 
limited nature of its affirmance of the decision below, not only to afford 
the claimant the opportunity of refiling his suit in the District of Columbia 
where mandamus would lie. but to clarify generally the extent and scope 
of the remedy provided in the statute (assuming that the Supreme Court 
differed with the first circuit on the sovereign immunity doctrine as expressed 
by the latter court). 





25 


In / nsular Police Commission v. Lopez, supra, presenting this 
very question, the court specifically asserted at page 676 of the 
opinion that an action of this type was a suit against the United 
States. 

Appellant cites the cases of Hilton v. Sullivan, 334 U. S. 323, 
decided by the Supreme Court June 1, 1948, and Kephart v. 
United States, 109 C. Cls. 646, in support of his claim. Neither 
of them is pertinent to the issue presented here. 

In those cases, as distinguished from the present one. the 
veteran was voluntarily restored to duty by the appropriate 
executive department, and his right and title to office duly 
affirmed and acknowledged. No question was presented as to 
whether, in the event that the executive department involved 
had not restored the veteran to office, the veteran’s reemploy¬ 
ment privileges could have been enforced in a judjicial 


proceeding.'* 

I). The jurisdictional amount of $3,000 is lacking 

The Circuit Court held in the Insular Police Commission v. 
Lopez case, supra , at p. 677: 

Jurisdiction of the court below cannot be rested on 
paragraph (1) of S 24 of the Judicial Code, 28 U. S. C. A., 
S 41 (1), conferring original jurisdiction upon the dis¬ 
trict courts in “all suits of a civil nature at common law 
or in equity, * * where the matter in controversy 
exceeds, exclusive of interest and costs, the sum or value 
of $3,000, and (a) arises under the Constitution or laws 
of the United States * * V In the first place 1 the 

requisite jurisdictional amount is lacking. [Itilics 
supplied.] 

The claimant in the Lopez case was in a stronger position 
than the present claimant; there the plaintiff was without em- 

* 1" nddition t<> tl*<» present ease. (ho Unirod States District Court for the 
District of Columbia has had two occasions to construe a returning veteran's 
reemployment rights under the pertinent legislation. In each case, as ip the 
present one, the court followed and upheld the doctrine laid down in In-'ular 
1 olirr ( ottimi.sxioti v. Lopez, xttpni, that federal district courts are without 
jurisdiction to enforce the reemployment rights of a returning veteran 
against the United States by reason of sovereign immunity. See M<tr.\h v. 
Ho,,,,i rt ( ,i.. Civil Action No. 37777. decided April (5. 1948; Powell v. Upval 
ct a!. (SO F. Supp. 830 (1948). 
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ployment, and was seeking return to federal service. The 
appellant here, on the other hand, is merely seeking an increase 
in salary. The injury in the Lojpez case was substantial as com¬ 
pared with the instant case, despite which the Court found 
that the jurisdictional amount was lacking. 7 

Appellant contends, however (Brief, p. 40), that the $3,000 
jurisdictional requirement is not applicable in actions for man¬ 
damus. and therefore unavailable as a defense herein. 

Here, again, appellant has failed to note the essential differ¬ 
ence between a true mandamus action against a subordinate 
official of the Government in connection with routine, minis¬ 
terial duties, and an action such as the present one, which is, in 
substance, a suit against the Government for specific perform¬ 
ance of a governmental obligation. 

Accordingly any conclusions based upon the premise that the 
present suit falls within the usual pattern of mandamus suits 
are necessarily erroneous, and since appellant has presented no 
valid reason purporting to show the inapplicability of the gen¬ 
eral $3,000 jurisdictional requirement to the present type of 
action, nor has shown that this suit in any manner differs from 
the Lopez case with respect to the point at issue, he necessarily 
must fail. 

II 

Apart from jurisdictional considerations, appellant would 
appear to have no claim on the merits 

The record discloses the extraordinary measures taken to 
insure appellant the protection and security of his rights under 
the law. The case covered two agencies, the Government 
Printing Office and the Civil Service Commission, and ulti¬ 
mately reached the highest officials in each of those agencies. 

7 The affidavit of the Public Printer sets forth the base salary of Principal 
Technical Assistant as being $3,800 per year (App. 10). While that was 
the salary at the time of the creation of the post in 1043, subsequent increases 
have raised that salary from $3,800 to $6,050 per year. 

Accordingly the difference in salary l>e tween appellant’s present position 
in the Government Printing Office, Planner at $5,450 per year (appel¬ 
lant's present position has been increased recently to $5,450), and the posi¬ 
tion of Principal Technical Assistant (now known as Planner in Charge) at 
$6,050, the position sought by appellant herein, is $600 per annum. 
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As stated in the court’s opinion below, to say that the jclaim 
was given exhaustive treatment is hardly descriptive c^f the 
steps taken to guarantee appellant a fair, equitable, complete, 
and sympathetic consideration of every aspect of his case. 
Witnesses were interviewed, agency records were examined and 
analyzed, and all phases of the claim thoroughly investigated. 
The Public Printer, head of the Government Printing Office, 
personally reviewed and investigated the claim. Following 
his ruling, the case was appealed to the Civil Service Commis¬ 
sion which undertook a comprehensive study of the situation. 
Three separate proceedings were had in the Commission, leach 
at a successively higher level. The final hearing was before the 
three Commissioners, Mitchell. Perkins, and Flemming, j In 
the proceedings before the Commission appellant was gjiven 
and took full opportunity to present his case, to be repre¬ 
sented by counsel, to bring in witnesses, to introduce docu¬ 
mentary evidence and to file briefs. Appellant took advan¬ 
tage of the opportunity, testifying at length, and introducing 
considerable documentary proof which he felt supported his 
views. A transcript was made. 

Despite all this, it was agreed unanimously by all who Con¬ 
sidered the matter that there was no basis or justification for 
the claim, and that appellant had been accorded, in full meas¬ 
ure, all the rights and privileges provided by law for the return¬ 
ing veteran. As a matter of fact, not only had Campbell been 
restored in accordance with the spirit and intent of the Selec¬ 
tive Training and Service Act of 1940 but. through subsequent 
promotions, he had actually been placed in a position substan¬ 
tially superior to any position held by him prior to his enitry 
into the service. 

It should be pointed out, moreover, that the full scale review 
by the Civil Service Commission underlines the careful sqid 
scrupulous consideration given the appellant. The judgment 
of the Commission, an independent and impartial ageijcy 
whose primary concern and responsibility is executive person¬ 
nel administration, will not be overturned in connection wjith 
these matters peculiarly within its province. 

In short, the facts of this case more than attest that appel¬ 
lant has not been denied any of the rights and privileges pro- 




vided by law. Accordingly, appellant’s request for a judicial 
review should be denied. 

Appellant contends, however, that he was not accorded a fair 
hearing on the question of his restoration rights by the agencies 
involved in that the procedure utilized did not measure up to 
a “judicial" type of hearing; that consequently, the court ac¬ 
quired jurisdiction to review and determine the question of the 
reallocation of appellant’s position. This contention is with¬ 
out merit. 

There is no legal requirement for an administrative hearing 
of any kind in these cases, such hearings as are granted being 
purely a matter of grace on the part of the agency. Appellant, 
therefore, would have no cause for complaint even if he had 
received no hearings whatsoever. 

Even if there were such legal requirement, the Court would 
not thereby acquire jurisdiction to review the question of re¬ 
allocation since that pertains to the internal administration of 
an executive agency, but at most could simply compel the 
agency to give appellant the type of hearing or procedure re¬ 
quired by law. 

Appellant, in fact, as stated above, did receive extensive 
and exhaustive hearings before the Civil Service Commission 
wherein he was represented by counsel, afforded opportunity 
to testify, to introduce witnesses, offer exhibits, file briefs, and 
in general, to make a full and adequate presentation of every 
aspect of his case. These hearings, although not in every re¬ 
spect identical with judicial procedure, provided adequate safe¬ 
guards for the rights of the appellant. 

A. There is no legal requirement for an administrative hearing of any 

kind in these cases 

An examination of the Selective Training and Service Act. 
the statute under which appellant’s reemployment rights were 
created, reveals that no provision was made for an administra¬ 
tive hearing in these cases. Nor are we aware of any other 
statute or provision of law making such requirement. Accord¬ 
ingly. in the absence of statute, no right whatsoever exists in 
an employee to a hearing in this type of case. 

As indicated above, the rights of federal employees, whether 
procedural or substantive, are entirely statutory. The Con- 
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stitution contains no restriction upon the right of the Federal 
Government to dismiss or remove employees from the rolls, 
or otherwise deal with them. The absence of any constitu¬ 
tional requirement is strongly indicated by the fact that for 
more than a century prior to the passage of the Civil Service 
Act in 1SSS (22 Stat. 403; 5 U. S. C. 632) federal employees 
were appointed and removed on the basis of their political 
opinions and affiliations without any suggestion that such exer¬ 
cise of the executive power in any way constituted an infringe¬ 
ment of fundamental rights. See In the Matter of Ho rten, 
3S U. S. (13 Pet.) 230 (1S39); White v. Berry, 171 U. Si 366 
(1S9S); U. S. ex rel. Taylor v. Taft, 24 App. D. C. 95 (19|04); 
U. S. ex rel. Palmer v. Lapp, 244 Fed. 377 (1917). 

Thus the only restriction upon the power of the execiitive 
to deal with its personnel is wholly statutory, and it is t(j the 
statutes that we must turn to determine whether Congress 
has granted to federal employees in selective service casesj the 
type of administrative hearing demanded by plaintiff. Since 
it appears that Congress has made no such provision, no rlight 
to a hearing exists. Consequently, appellant cannot complain 
either of the type of hearing granted, or the procedure followed. 

In the absence of a legal requirement for an administrative 
hearing, appellant's allegations of unfairness in the adminis¬ 
trative treatment of his case are identical with the allegatjons 
of conspiracy, perjury, prejudice, duress, and bias made by the 
plaintiff in Golding v. United States, 78 C. Cls. 6S2. and the 
allegation and proof of innocence introduced by the plaintiff 
in Ebcrlein v. United Stales. 257 l*. S. 82. both discussed in 
Argument 1 of this brief. Despite these charges, the court in 
neither of these cases considered that it thereby acquired 
jurisdiction. 


B. Even if there were such statutory requirement, the Court wouldjnot 
thereby acquire jurisdiction to review the question of reallocation, but 
at most could simply compel the agency to give appellant the type of 
hearing or procedure required by the statute 

If Congress had provided by statute that federal employees 
in these cases be given an administrative hearing by the execu¬ 
tive agencies,, all that the Court would do, in the event that an 
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agency had failed to comply with the statutory procedure 
would be to order and require the agency to comply and to 
afford the claimant the prescribed procedural rights. As 
pointed out in Argument I of this brief, no court will interfere 
with the determination of the executive, or control the manner 
in which executive discretion should be exercised. At most, it 
will only insist that the discretion be exercised, or a determina¬ 
tion made. And this has been done in this case. Therefore, 
the determination of the question of reallocation, a complex, 
specialized factual matter pertaining to the internal admin¬ 
istration of the executive branch of the government, falls wholly 
within the province of the executive, and the courts have con¬ 
sistently refused to interfere. 

C. In any event, appellant did receive a fair hearing 

As shown previously herein, appellant's claim was given most 
exhaustive, thorough, and comprehensive consideration. His 
claim, including all the allegations he now raises in this pro¬ 
ceeding. was reviewed by the Public Printer, the head of the 
Government Printing Office. Further, although not required 
by statute, he was given a full hearing by the Board of Appeals 
and Review, United States Civil Service Commission, where he 
was represented by counsel, and again his allegations were 
thoroughly considered. Lastly, the Civil Service Commission 
itself, after a full hearing, found that appellant’s restoration 
was in full compliance with the Selective Training and Service 
Act. Thus, appellant was given full opportunity to present his 
case, including a hearing before the three Civil Service Com¬ 
missioners. Flemming, Perkins, and Mitchell. It is difficult to 
imagine any procedure which would afford greater safeguards 
and protection. Surely, appellant cannot impugn the good 
faith and integrity of the three Commissioners. 8 

* The procedural privileges granted appellant were substantial, and. in fact, 
quite extraordinary when compared with those accorded nonveteran classi- 
lieil employees removed from the service. Such employees, upon discharge 
from the service, are not entitled to any oral hearing whatsoever except in 
the discretion of the employing agency (see the Act of August 24, 1912, 37 
Stat. r» u. S. C. GT>2. the basic Civil Service Act), and under ordinary 
circumstances are not permitted, as was appellant, to appeal their cases to 
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As has already been pointed out, even if the Commission 
had denied appellant a hearing of any kind, he would have no 
cause for complaint. The proceedings before the Commission 
were based solely upon internal departmental practice. The 
granting to appellant of informal hearings, and successive ap¬ 
peals within the commission was purely a matter of grace s ince 
the commission was under no obligation to grant a hearing in 
selective service cases at all. Its sole task, as evidenced from 
the letter of the President to the commission, dated February 
26, 1944 (see Ex. 1, affidavit of William C. Hull. App. 31), and 
as reaffirmed by Executive Order No. 9830, dated May 1. 1947 
(3 C. F. R. 1947 Supp. 108), conferring jurisdiction upon the 
commission in selective service reemployment cases, was to 
supervise and report to the President. That the commission 
did what was not required and granted appellant full hjear- 
ings in its consideration of the claim is not justification! for 
saying that it should have given him even greater privileges. 

The regulations of the commission cited and relied upoi^ by 
appellant purporting to give him certain procedural rights in 
hearings before the commission have no application in cases 
arising under the Selective Training and Service Act. They 
pertain exclusively to other statutory enactments not relevant 
here. 

The Veterans’ Preference Act of 1944 (58 Stat. 390; 5 U. S. 
C. A. 861), and the Administrative Procedure Act of 1946 (60 
Stat. 237; 5 U. S. C. A. 1101), cited by appellant in support of 
his claim have no application. The former Act applies only 
where a question of retention is involved between competing 
employees. Unless and until appellant establishes his right 
to the office he seeks, the question of his right to retentio^ in 
said office as opposed to that of a competing employee is not 
reached. Upon establishment of his right to the office, clue 
consideration may then be given to his retention rights ufider 


the Civil Service Commission, and obtain review thereof in three separate 
proceedings, each at a higher level, and finally to have a hearing bdfore 
the three Civil Service Commissioners. It is thus clear that appellant 
as a veteran was accorded far greater privileges in the assertion of his 
claim than any classified employee (nonveteran) has ever been able to 
obtain. His supposed grievance, therefore, in connection with the hearings 
granted him. seen in its proper light, is without merit or substance. 





32 


the Veterans* Preference Act in the event a reduction-in-force 
program is necessary. 0 

The Administrative Procedure Act does not apply to deter¬ 
minations or adjudications made in connection with the inter¬ 
nal personnel administration of the executive branch of the 
government. The latter activity is excepted from both the 
hearing requirements and procedures prescribed under Sections 
.5-8 of the Act. 1 " and the judicial review provisions set forth 
under Section 10. 11 

In short, the only statute involved herein is the Selective 
Training and Service Act of 1040. In carrying out the provi¬ 
sions of that statute, the Public Printer determined that appel¬ 
lant's position had not been reallocated during his absence, and 

* Appellant himself appears to have recognized this since his appeal to the 
Civil Service Commission, and the proceedings therein, were based entirely 
upon asserted rights under the Selective Training and Service Act of 1040 
(see affidavit of Hull. App. 29-31). Appellant raised no issue before the 
Commission with respect to the Veterans’ Preference Act. 

I See the Attorney General's Manual on the Administrative Procedure Act. 
P. -14 : 

“This exemption of adjudications involving the selection and tenure of 
officers * * * w;is made ‘because the selection and control of public 

personnel has been traditionally regarded as a largely discretionary function' 
(Sea. 18 -p . ,, 1C,; II. li.. p. 2d (Sen. l)oe.. 2d-’. 20m." and not susceptible 
to satis'.-M ter.v hearing or review. 

II See jits.. Attorney General > Manual, pp 93-!'4 : 

“The provisions of Seetion lo constitute a general restatement of tin* prin¬ 
ciples of judicial review embodied in many statutes and judicial decisions." 

c •*< * o< * * * 

“Section Id app! • - ‘K'tecpi so far as (1 i statutes preclude judicial review 
or (2 • aaoiiov action as l.y law committed to agency discretion.’ The 
interne •! of ; he I lit t cage: cry clause < f Sect ion 1 •> is to restate t ho exist¬ 

ing law a- .o the area of reviewable agency action. House Ilearuigs ( Pdlo). 
p. 3S ( Set I. 1 >< »<*., p. Si). 

«■*•**** 

“The net effect, clearly intended by the Congress, is to provide for a dove¬ 
tailing of the general provisions of the Administrative Procedure Act with 
the parti* ular statutory provisions which the Congress has moulded for spe¬ 
cial situations. Thus. ii eiril-xerviee cm iiloiice of the F< th ru! (iovcrniueut 
who irift </' x liiiltnrfiil riiuonil from office, eon oht'iiu jinlieial ri'l'inr oul'l if 
the question of icliether the proeeilures of the Ciril Service \et irere jot - 
loiretl. Li riio v. FurUii ( IdT !•'. 2d 18(1 (App. I >. C.. 193!)i ), certiorari 
denied. 308 V. S. 022. In such a case, the provisions of section 10 (<*), for 
example, relating to substantial evidence and to review of abuses of discre¬ 
tion, will not apply." [Italics supplied.1 
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that the position to which appellant was restored upon his re¬ 
turn from the military service was a restoration to his former 
position, or to one of like seniority, status, and pay. 

The above-mentioned determination of the Public Prihter 

1 

(which was affirmed by the Civil Service Commission), invblv- 
ing as it does the exercise of discretion in connection with the 
internal administration of the Executive Branch of the Cov- 
ernment, is not subject to judicial review. 

Appellant, at page 4 of his brief, makes the surprising asser¬ 
tion that his claim has never been unequivocally denied by 
the Public Printer. The records of the Government Printing 
Office indicate that appellant’s claim has been pending in the 
Government Printing Office for over two years, that it has blccn 
presented to and considered by almost every high ranking 
official in the Government Printing Office having supervision 
over such matters, that the Public Printer himself has care¬ 
fully reviewed the claim, and that appellant has been advised 
time and again that his claim lacks merit. The voluminbus 

I. 

interchange of correspondence, and other documented material, 
between appellant and officials of the Government Printing 
Office is available for the court’s inspection should it consider 
such matter pertinent. This is apart from the numerous dis¬ 
cussions, meetings, and conferences held between officials of 
the agency, and appellant concerning his claim. Appellant, 
moreover, enlisted the aid of various organizations which in¬ 
quired into the matter, demanding full particulars concerning 
the claim, and to whom full and complete information was 
given. 12 

’■'Appellant. in fact. coneedes (."> of liis brief) that the Public Printer 
a<1 vised him that his claim was "so unjustifiable that it was not worthy of 
serious consideration.” It is difficult to conceive of a denial more unequivocal 
than that. In fact, in portions of the same letter (dated Feb. liS. 1047). not 
quoted hy appellant, and this is pointed out despite our view that said mate¬ 
rial is unnecessary as being redundant, Campbell was advised that "lie liad 
been restored to the same position or a comparable one in accordance with 
the provisions of the Selective Training and Service Act 1(1 * *. Also 

you were subsequently given a promotion over and above your rostoratijon 
rights * * * all of the provisions of the Selective Training a!nd 
Service Act * * * have been more than liberally complied with, a^id 
there is no doubt that you have received all benefits to which you wcjre 
entitled * * V 
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For the appellant to assert at this time that his claim was 
not unequivocally denied, or to infer that he lacks knowledge 
in this regard, is, in our view, frivolous. 

To conclude, appellees submit that the Court’s ruling herein 
was a correct one. 

1. The Court has no jurisdiction to review and determine 
the question of reallocation. 

2. Appellants contention that the Court acquired jurisdic¬ 
tion because of alleged inadequate administrative procedure is 
patently without merit. 

3. There is no genuine, bona fide issue of fact present in this 
case. The question of reallocation, the only factual matter in 
issue, is not a triable issue of fact for the reasons previously 
stated. 33 


15 The only genuine issue of fact presented by appellant’s affidavit at¬ 
tached to Ins motion papers in opposition is the question of reallocation 
which, as we have seen, is not a triable issue of fact.. Appellant does not 
deny, nor can he in good faith deny, that the Public Printer has made a 
determination in this case that no reallocation of appellants’ position took 
place. That is the crucial factual j oint here. Once the Court finds that 
such a determination was made, the case, insofar as the Court is concerned, 
is closed, since, strictly speaking, no other facts are required for disposition 
of the matter. 


It is not necessary, therefore, to answer appellant's attack upon certain 
portions of the affidavit of the Public Printer as being irrelevant and imma¬ 
terial. It may be stated, however, that while the portions complained of 
may not be strictly necessary for the determination of the issues herein, 
this material was set forth in the affidavit to complete the factual back¬ 
ground for the general information of the Court, and, in that sense, was 
proper and relevant. 

Moreover, in view of the serious charges made by appellant as to the 
honesty, integrity, veracity, and good faith of almost every official of the 
Government Printing Office and the Civil Service Commission having any 
connection with appellant, including the Public Printer and the three Civil 
Service Commissioners, it is clear that the statements of the Public Printer 
in his affidavit by way of reply or explanation can hardly be said to be 
gratuitous. 

It is noted that appellant has not urged or pressed certain other objections 
to defendants' affidavits set forth in his motion to strike (App. 33), and 
which were urged unsuccessfully in the Court below, and apparently has 
abandoned them. These objections were to the effect (1) that the affiants 
were not competent to testify to the matters stated therein: (2) that they 
did not have personal knowledge of the facts; (3) that copies of the records 
were not attached to the affidavits. 

It is clear that these objections have no validity. The internal affairs of 
the Government Printing Office are certainly within the cognizance and 
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CONCLUSION 

For the reasons stated above, it is respectfully submitted that 
the decision and order of the Court below granting appellees’ 
motion for summary judgment and dismissing the complaint 
for lack of jurisdiction should be affirmed. 

H. G. Morison, 

Assistant Attorney Generali 

George Morris Fay, 

United States Attorney\ 

Of Counsel: 

Edward H. Hickey, 

Special Assistant to the Attorney General. 

E. Leo Backus, 

Attorney, Department of Justice. 

competence of the Public Printer, the Head of the Agency, at least suffi¬ 
ciently so as to permit him to testify (orally or by affidavit). The Public 
Printer in the course of his official duties made himself completely familjiar 
with the facts in the instant case, including all the pertinent official infor¬ 
mation and data received from his assistants, as well as relevant official 
records. To suggest that he is incompetent to testify or that his testimony 
is hearsay borders on the frivolous. The same reasoning would apply to 
the testimony of the executive assistant to the Civil Service Commission. 

In this connection, attention is directed to the cases recently arising in 
the federal courts, particularly in the District Court for the District of 
Columbia. See United States v. United Mine Workers of America. 330 U. S. 
258; United States v. International Union, United Mine Workers of America 
et at., 77 F. Supp. 503: United States v. Brotherhood of Locomotive Emji- 
ncers et at., 70 F. Slipp. 485; United States v. National Maritime Union of 
America (CIO) et al.. Civil Action No. 25080 (Dist. Ct., Northern Dist. of 
Ohio). In those cases, various heads of the executive departments and agen¬ 
cies and other high officials of the Government were permitted to testify befth 
orally and by affidavit as to matters coming within the cognizance of tjlie 
respective federal departments even though they necessarily had to depend 
upon information and data supplied by their assistants and obtained aiid 
compiled in the regular course of business. The Court did not consider the 
witnesses incompetent, or the testimony hearsay, nor did it condition admis¬ 
sion of the testimony upon the production of records. 

In any event, as asserted heretofore, none of the material set forth in tjhe 
affidavits is strictly necessary for disposition of the case in light of the 
Public Printer’s determination that there had been no reallocation of appel¬ 
lant’s job. Consequently, with or without this material, appellant's position 
herein is the same. He cannot obtain Judicial review of the issues presented. 
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